Appea No. 1827 - Menelaus CANDARAS V. US - 1 December, 1970.

IN THE MATTER OF LI CENSE NO. 348061 AND ALL OTHER SEAMAN S
DOCUMENTS Z-434783
| ssued to: Menel aus CANDARAS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1827
Menel aus CANDARAS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 30 April 1968, an Exam ner of the United States
Coast Guard at San Francisco, California, suspended Appellant's
| i cense for six nonths on twelve nonths' probation upon finding him
guilty of negligence. The specification found proved alleges that
whil e serving as nmaster on board SS EVILIZ under authority of the
| i cense above captioned on or about 17 May 1967, Appel | ant
"wongfully allowed the said vessel to be overl oaded approxi mately
ten (10) inches when the vessel was preparing to depart the port of
San Francisco, California for a foreign voyage."

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of a Coast guard officer who had exam ned and boarded the vessel,
a voyage record of EVILIZ, and a copy of the vessel's load |ine
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certificate.

I n defense, Appellant offered in evidence his own testinony
and that of other w tnesses connected with EVILIZ

After the hearing, the Exam ner rendered a witten decision in
whi ch he concl uded that the charge and specification had been
proved. The Exam ner then entered an order suspending all |icenses
| ssued to Appellant for a period of six nonths on twelve nonths'
probati on.

The entire decision was served on 1 June 1968. Appeal was
tinmely fled on 17 June 1968 and perfected on 19 March 1970.

FI NDI NGS OF FACT

At all tinmes hereinafter nentioned Appellant was serving as
master on board a nerchant vessel of the United States, the SS
EVILI Z, under authority of his duly issued License No. 348 361 and
Merchant Mariner's Docunment No. Z-434 783, while said vessel |oaded
a full cargo of rice at Sacranento, California, and then shifted to
San Franci sco Bay, preparing for a voyage to Yokohana.

Shi pping Articles were opened on 15 May 1967 and were still
open on 17 May, since a conplete crew had not been signed on.

After joining the vessel on 13 May, the nmaster talked with the
chi ef engi neer about the anmount of fuel and water on board and told
the chief engineer to sound all the tanks. The nmaster was | ater
i nformed that the fore and after peak tanks had 478 tons of fresh
water, their full capacity, and that the deep tanks had 107 tons of
fresh water that had been brought in the vessel fromthe prior
voyage. The master then ordered the chief engineer to discharge
bal | ast so the ship could | oad a maxi mum car go.

The master then proceeded to |oad the vessel on his
cal cul ati ons of dead weight, and ordered the chief nmate to | oad
11,818 tons of cargo, the anobunt he cal cul ated nmaki ng al | owances
for fuel and water.

The chief engineer resigned at 1530 on 15 May; the first
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assi stant resigned at 1600 on 15 May; the second assi stant resigned
at 1620 on 15 May; and at 1630 on 15 May the third assi stant

i nfornmed the naster he was resigning, but would stay on until the
vessel went down river to San Franci sco.

About 1700 on 15 May the chief mate inforned the master that
the Plinsoll marks were getting critical. The master told the
chief mate to sound the No. 3 double bottomtanks and was i nforned
that the tanks were full, containing 450 tons of water. The naster
then told the night engineers to discharge the No. 3 double bottom
t anks.

Late on the night of the 15th the master received a call that
t he plant was down and there was only one night engi neer on board.
He went back to the vessel about 0130 the foll ow ng norning, and
t he engi neer succeeded in raising steam but the water in the No.
3 doubl e bottons was not punped out.

By 1700 on 16 May the stevedores reported to the nmaster they
had | oaded 11, 818 tons of cargo. They later infornmed him40 tons
extra had been | oaded because it could not be divided. The naster
was then ordered to clear the dock for another vessel and
preparati ons were nade to get underway to go downstreamto San
Franci sco. Before |eaving Sacranmento the master cal cul ated the
vessel's draft at 27" 1" in salt water, nmaking all owance for fuel
and necessary water for the voyage. The naster was aware that the
ship was well over her marks at Sacranento.

Early in the norning of 17 May the vessel proceeded down the
river and through San Pablo Bay to San Franci sco Bay and anchored
I n Anchorage #7. The shi ppi ng conm ssi oner cane aboard and signed
on the crew and paid off a few nen. The ship was still short two
engi neers, but arrangenents had been nade to fly them from New
Yor k.

Wiile Iying at anchor in San Franci sco Bay ball ast was punped
from about 1300 to 1600 on 17 May. The total water punped was 70
- 80 tons.

On 17 May the Coast CGuard notified the master by letter that
t he vessel was detained for survey in accordance with the
provi sions of 46 U S. Code, Sec. 85f.
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At 2200 on 17 May, sone six hours after all punping had
ceased, the freeboard of the vessel was neasured by an inspecting
Coast CGuard officer and all of the vessel's tanks were sounded. On
the starboard side of the vessel the water was at the summer mark
of the Plinsoll marks, and on the port side no Plinsoll mark was
visible. The freeboard am dshi ps on the starboard side was 10
5-1/4" and on the port side the freeboard was 8 6". The nean
freeboard am dshi ps was about 9' 5-5/8". The vessel's draft,
according to the marks about three feet abaft the steam and on the
stern were as follows: forward starboard 27', port 27" 3"; aft
starboard 28 9", port 29" 9"; giving a nean draft of 28 2-1/4".

The soundings in the tanks were as foll ows:
Forepeak - 113.2 tons fresh water.
Afterpeak - 127.5 tons of fresh water.
No. 1 starboard deep tank - 33 tons of water.
No. 1 port deep tank - 44 tons of water.
No. 3 starboard deep tank - 83 tons.
No. 3 port deep tank - 105 tons.
Port reserve feed tank - 62 tons of water.
Starboard reserve feed tank - 66 tons of water.
Starboard void in engine room- 40 tons of water.
Port void in engine room- 10 tons of water.
Starboard tank potable water - 20 tons.
Port tank of potable water - 28 tons.

Total - 731.7 tons of water on board.
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Fuel tank soundi ngs were as foll ows:
No. 4 doubl e bottons port - 95 tons.

No. 4 doubl e bottons starboard - 116 tons.

4 deep tank port - 110 tons.
deep tank starboard - 110 tons.

5 deep tank port - 75 tons.

& & & §

5 deep tank starboard - 53 tons.
Port fuel settler - 29 tons.
Starboard fuel settler - 50 tons.
Total - 638 tons fuel oil.

The International Loadline Certificate issued to the SS EVILIZ
by the American Bureau of Shipping on 12 March 1965 and in effect
on May 17, 1967, shows m ni mum perm ssi ble freeboard fromthe deck
line to the sunmmer mark as 10' 5-1/4", the sunmmer |ine being even
Wi th the upper edge of the line through the center of the disc.
Sumrer mar ks apply the year round outside San Franci sco Bay.

The certificate also indicates that the fresh water all owance
for all freeboards is 7 and 1/4 inches. Due to the m xture of
river water in San Francisco Bay, 20% of the fresh water all owance
Is estimated as a proper correction for water off Pier 45 at San
Franci sco, and the sane correction is consi dered reasonabl e for
Anchorage # 7 in San Franci sco Bay.

BASES OF APPEAL

Exam ner. It is contended that:
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1) there can be no violation of the Load Line Act (46 U.S.C
85-85¢g) until a vessel is actually at sea, and

2) t he Exam ner's opinion shows that what he found was
ei ther "m sconduct" or "violation of a statute" but not
"negl i gence" and, therefore, the finding that a charge of
"negl i gence" had been proved was erroneous.

APPEARANCE: Marvin Schwartz, of New York, New York, by Burton M
Epstein, Esquire, of counsel.

OPI NI ON

The basic question raised is whether 46 U S.C. 85c is to be
strictly construed, such that a vessel to which the Act of March 2,
1929, ch. 508, 45 Stat. 1492, as anended (46 u.s.c. 85-85g) applies
Is automatically in violation of 46 U S.C. 85c if at any tine it is
so | oaded as to subnerge its applicable load line or it is so
| oaded that its applicable load |ine would have been subnerged if
t he vessel had been at sea. Specifically, we are considering the
case of a vessel at anchor in San Francisco Bay, in such condition
of load that its summer |oad |ine marks were subnerged. Sunmer
| oad |ines are always applicable at sea outside San Franci sco.

In the instant case a threshold question is whether the vessel
was subject to the Act in the first place.

46 U. S.C. 85 specifies that the Act applies to "Merchant
vessel s...loading at or proceeding to sea fromany port or place...
for a foreign voyage by sea.” There can be no doubt that the Act
applies to a vessel "loading at... a port or place in the United
States... for a foreign voyage by sea" as well as to a vessel while
“proceeding to sea."

The question m ght have been raised here that EVILIZ was not
| oadi ng at San Franci sco where the subnergence was detected since
it had already | oaded at Sacranento. Construction of the statute
as a whole renders the question irrelevant. Once a vessel
commences to load it becones subject to the Load Line Act, and 46
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U S C 85c is applicable at all tines in which the vessel is
subject to the jurisdiction of the United States.

The | anguage of 85c is clear and unanbi guous. Once a vessel
has been so | oaded that its applicable load |ine mark woul d be
subnmerged at sea, the section has been viol at ed.

Counsel has argued that the section should be construed so as
to be inapplicable in the case in which it is the intent of the
master to discharge ballast, or whatever, before proceeding to sea.

"A violation of this statute”, it is said, "occurs only when
the vessel is actually in seawater...” Wile | agree with the
contention that the purpose of the statute is safety at sea, | read

85c, as | have said above, to apply in port. The statute appears
to be specifically deigned to inhibit violations at sea by reaching
to vessels while they are still in port.

This viewis reinforced by a view of the anendnents to the Act
made by the Act of August 31, 1962, & 6. 87-620, 1, 76 Stat. 415.
46 U. S.C. 85c was not anmended by this Act, but it can be seen that
prior to the anendnent there was no nonetary penalty for violation
of 85c as such. The original penalty attached only when there was
a departure or an attenpt to depart fromport. The anmendnent to 46
U.S.C. 85g(a) provided specifically for a penalty for any violation
of the statute by a vessel "found operating, navigating, or
ot herw se in use upon the navigable waters of the United States."
EVELI Z was such a vessel.

Appel  ant conplains that this construction creates an
“irrevocable violation." That it does, and 46 U S. C. 85¢g
recogni zes this. If a nmere violation of 46 U S.C. 85c occurs, a
single flat penalty applies. [If, however, the violation involves
an attenpt to proceed to sea the penalties increase according to
the inches of unlawful subnergence. 46 U S. C 85g(c).

Appel | ant argues that the Exam ner, in reading the
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specification as alleging a violation of 46 U S.C. 85c and finding
It proved on that basis, erred in holding the charge of
“Negl i gence" proved, since the charge should then have been

"M sconduct", or "Violation of a Statute under 46 CFR
137.05-20(b)."

A violation of 46 U S.C. 85c is not a "violation of a statute"
within the neaning of the cited paragraph. That paragraph applies
only to violations of section of Title 52 of the Revised Statutes,
and the Load Line Act is not part of that title. for clarification
of that paragraph, | add that violation of any statute or
regulation is "m sconduct” under R S. 4450 and the only purpose of
t he paragraph,and the provision of law on which it is base, is to
reach certain acts of m sconduct which may not involve service
under authority of a license or certificate. GQCccasions for the use
of this provision are extrenely rare. Few situations can be
contenplated in which a violation of a section of Title 52 of the
Revised Statutes wll not constitute m sconduct under R S. 4450.

| accept Appellant's argunent that no negligence on his part
was established. However, the issue of unlawful subnergence was

litigated. Under the doctrine of Kuhn v. Cvil Aeronautics

board, CA D.C. (1950), 183 F. 2nd 839, and the recogni zed
procedures of anendi ng pleadings to conformto proof the charge of
“Negl i gence" may be anended to "M sconduct."

|V

The record is clear that the overl oadi ng occurred w thout
Appel I ant' s knowl edge and contrary to orders which he had given.
Wien he becane master of the vessel at Sacranento he ordered his
chi ef engineer to discharge a certain anount of ballast water to
permt a certain anount of |oad. At Sacranento, the chief
engi neer, and the first and second assistants, left the vessel.
The third assistant then announced that he too woul d | eave the
vessel but agreed to stay aboard to get the ship to San Franci sco.
Appel | ant ordered the ni ght engineer at Sacranmento to discharge
wat er bal l ast, but no action was taken under that order since the
ni ght engi neer | ost the plant and had to devote al his efforts to
recover it.

More cargo was | oaded at Sacranento than Appel |l ant had
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aut hori zed and directed. The vessel was ordered fromits berth at
Sacranent o, and Appellant had no alternative but to go down the
river to San Francisco. On arrival there, at the anchorage, he
agai n ordered discharge of water ballast by the new chief engineer.
After three hours the discharge was stopped because the di scharge
systemin certain conpartnents was found stopped by blank fl anges.
t he new chi ef engi neer needed hours to |locate the blanks and to
provi de neans for further discharge. It was during this tine that
t he overl oadi ng was detected by the Coast CGuard.

The detection of the overloading was nade |ate on 17 May 1967.
The charges in this case were served early on 18 May 1967 and the
hearing was held that afternoon at Appellant's request. The hearing
began at 1500 on that date and concl uded, w thout nateri al
i nterruption, on the sane day. discharge of ballast had been going
on before and even during the actual hearing.

Evi dence of which | may take cogni zance, although not
submtted at the hearing, tends to prove that a provisional order
of detention was issued on 18 May 1967, the day of the hearing, and
that a final order of detention, dated on 19 May 1967, was issued
and was wi thdrawn on the sane date.

It is ny opinion that the totality of the evidence adduced did
not prove that Appellant conmtted other than a technical violation
of 46 U.S.C 85c.

The | anguage of 46 U.S.C. 85c renders overloading a mal um

prohi bitum Elenents such as "intent" and "due care" are gone
fromconsideration. Once EVILIZ was overl oaded Appel |l ant had
violated the |l aw, and, as discussed in | and Il above, there was,
I n Appellant's words, an "irrevocable violation."

Since the violation as charged and found proved was a
technical violation, and no finding was nade by the Exam ner that
Appel l ant intended to sail the vessel overloaded, the matters in
mtigation which led the Exam ner to place his entire order on
probation lead ne to believe that, with the finding indelibly
pl aced on Appellant's record, an order of adnonition wll satisfy
the renedi al purpose of this proceedi ng.
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ORDER

The charge in this case is anended from "Negligence" to
"M sconduct”. The findings of fact nmade by the Exam ner are
AFFIRVED. Hi's order, entered at San Francisco, California, on 30
April 1968, is MODIFIED to provide that Appellant is hereby
ADMONI SHED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 1st day of Dec. 1970.

| NDEX

Load Li ne Act
Vessel s, when subjects to
Techni cal viol ation of

M sconduct
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*xx*x*x  END OF DECI SI ON NO. 1827 *****
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