Appea No. 1752 - Raymond T. HELLER v. US - 12 March, 19609.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT Z 107799 D1 AND ALL
OTHER SEAMAN S DOCUMENTS
| ssued to: Raynond T. HELLER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1752
Raynmond T. HELLER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 May 1967, an Exam ner of the United States
Coast Guard at Long Beach, California, suspended Appellant's
seaman's docunents for six nonths plus six nonths on twel ve nonths'
probation upon finding himguilty of m sconduct. The specification
found proved allege that while serving as a fireman/watertender on
board SS ROBI N GOCDFELLOW under authority of the docunent above
capti oned, Appellant:

(1) wongfully failed to performduties by reason of
I ntoxi cation on 10 April 1967 at Jacksonville, Florida;

(2) wongfully secured the fires in the port main boiler and
departed the engi ne roomw thout proper relief on 11
April 1967 at Charleston, N C. ;

(3) wongfully failed to performduties by reason of
| ntoxi cation on 12 April 1967 at sea;
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(4) wongfully had intoxicating [iquor in his possession on
12 April 1967 at sea.

At the hearing, Appellant failed to appear. The Exam ner
entered a plea of not guilty to the charge and each specification.

The I nvestigating Oficer introduced in evidence voyage
records of ROBI N GOODFELLOW

There was no def ense.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of six nonths plus six
nont hs on twel ve nont hs' probation.

The entire decision was served on 23 July 1968. Appeal was
tinmely filed on 20 August 1968 and perfected on 14 Cctober 1968.

FI NDI NGS OF FACT

On all dates in question, Appellant was serving as a
fireman/ wat ertender on board SS ROBI N GOODFELLOW and acti ng under
authority of his docunent.

On 10 April 1967, when the vessel was departing Jacksonville,
Florida, at about 2020, Appellant was found intoxicated while on
wat ch in the engi ne room

On 11 April 1967, at Charleston, South Carolina, Appellant, on
wat ch at about 0815, shut down the fire in the port boiler and |eft
t he engi ne spaces. Neither act was authorized. The chief engineer
observed that Appellant was intoxicated, and ordered himto stay
out of the engine room At about 1015 Appellant's room was
searched but no intoxicants were found.

On 12 April 1968, while the vessel was at sea, Appellant
reported for watch at 0800. Wen the engi neer of the watch
observed that Appellant was intoxicated he dism ssed Appellant from
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t he engine room At about 0815 the master, the chief engineer, and
the chief mate went to Appellant's room He was found drinking.
Several bottles of intoxicants were found and confi scat ed.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner.

The brief filed for Appellant may be classified to four
poi nts.

First is that while Appellant had been drinking on the
occasi ons when intoxication was in question, he was not
I ntoxi cated, and it is customary for seaman to drink before going
on wat ch.

Second is that Appellant shut down the boiler to avert an
expl osi on, and that the inexperienced third assistant engi neer had
not recogni zed the danger, but had called the chief engineer
instead. In this connection, it is asserted that after shutting
down the boiler he called his oiler to relieve himand left the
engine room On |leaving the engine roomhe net the chief engineer
and told himthat he was so upset over the conditions that he felt
that he should be relieved and that a replacenent fireman shoul d be
sent below. Consent to this was granted, it is said.

Third, it is said that there was an unreasonabl e search and
seizure of his |liquor since:

(1) there was no search warrant;
(2) a [union] del egate was not present;

(3) Appellant was not present;
(4) no notice was given; and
(5) there was no probabl e cause for search.

In connection with this fifth assertion, Appellant suggests
that the only "probabl e cause" coul d have been that all nerchant
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seaman have liquor in their roons and thus to have searched
Appel l ant' s room al one was di scrimnatory.

Fourth, it is said that Appellant's prior record does not
justify the suspension ordered here.

APPEARANCE: Adah H. Aragon, Esg., San Pedro, California

OPI NI ON

Wth respect to Appellant's first two points it is noted that
the brief itself acknow edges that its assertions are based upon
what "this seaman indicated" was the truth. As such, the matter is
affirmati ve defense and, for what it was worth, should have been
presented to the Exam ner. The appeal gives no reason for
Appellant's failure to avail hinself of the opportunity to be heard

whi ch was afforded to him The prima facie case
established on the record cannot be attacked on appeal by a naked
assertion that sonething else was the truth.

So untinely are the assertions on appeal that there is no
reason to specul ate about what effect they m ght have had upon the
Exam ner in view of "no comment"” replies nmade to |log entries
properly nmade. In passing, however,it nust be rejected that sone
sort of official notice should be taken that all seanmen drink
before going on watch or that a fireman who has been drinki ng may
shut down a boiler because he thinks a |icensed engi neer in charge
of the watch is inexperienced.

The argunent as to unreasonabl e search and sei zure
m sconcei ves the power and duty of the master of a ship. No
di scussion of this is needed, however, because Appellant's brief
al so m sconcei ves the facts.

On the occasion on which the liquor was found in Appellant's
room the master went to the room precisely because this was the
third straight day Appellant had been drunk on watch, and the ship

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %620R%201680%20-%201979/1752%20-%20HEL L ER.htm (4 of 7) [02/10/2011 10:13:55 AM]



Appea No. 1752 - Raymond T. HELLER v. US - 12 March, 19609.

was at sea. Appellant was not only present in the room (despite
the assertion in his brief) but was actually drinking when the
master arrived and confiscated the |iquor.

Not a suspicion of ground for conplaint is exposed by this
poi nt on appeal .

Appellant's brief, in its discussion of his prior record, also
m sconcei ves the nature of a "warning" under 46 CFR 137. Appell ant
states that he received a "warning" in 1965, but that this was sone
sort of triunph for him because " a suspension was recommended. "
It 1s obvious fromthe Federal regulations that a "warning” is
gi ven only when an investigating officer sees no need to bring the
matter to a hearing | ooking to suspension or revocation of the
seaman' s docunent. Needless to say, a "warning” is given only with
t he consent of the person warned, who has the right to hearing
bef ore an exam ner.

Appel lant's brief intimtes also that the suspension ordered
in this case is a sort of punishnent for what he had done in the
past, and goes on to contest the past issues again. As to the
| atter portion of this argunent, it nay be said that a final prior
record of action under R S. 4450 and 46 CFR 137 cannot be
collaterally attacked on its nerits in a |latter proceeding.

As to the former contention of Appellant on this point, it
need only be said that the instant order entered is the fourth
recorded action agai nst Appellant's docunent since 1960. Wile
consi deration of the total nunber of offenses alone would justify
the Examner's order in this case, it could be said that an
unaut hori zed shutting down of a boiler of a ship, as found here,
woul d by itself authorize the suspension ordered.

CONCLUSI ON

There is no reason to disturb the findings or order of the
Exam ner in this case.
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ORDER

The order of the Exam ner dated at Long Beach, California, on
12 May 1967, is AFFI RVED.

W J. SMTH
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 12th day of March 1969.
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