Appeal No. 1495 - CARL A. JESPERSEN v. US - 1 April, 1965.

IN THE MATTER OF LI CENSE NOS. 17955, A-91309 AND ALL OTHER LI CENSES
| ssued to: CARL A. JESPERSEN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1495
CARL A. JESPERSEN

Thi s appeal has been taken in accordance with Title 46 United
States Codes 239(g) and Title 46 Code of Federal Reqgul ations
137. 30- 1.

By order dated 14 October 1964, an Exam ner of the United
States Coast CGuard at San Francisco, California, suspended
Appel | ant' s notorboat operator's |licenses for six nonths outright
upon finding himguilty of m sconduct. The two specifications
found proved allege that while serving as Operator on board the
United States notorboat BOTTOM BANDI T under authority of License
No. 17955. on 11 July 1964, Appellant wongfully failed to perform
his duties, due to being under the inflence of intoxicating
beverages, while under way engaged in fishing outside of Mdrro Bay,
California with el even passengers on board; and, at this tine,
Appel I ant wongfully consuned i ntoxicating beverages.

The BOTTOM BANI T is diesel-propelled, 38 feet in length, and
certificated to carry up to 18 passengers. Appellant's License No.
17955, authorizes himto act as Qperator of nechanically propelled
passenger-carrying vessels of not nore than 30 gross tons on the
Pacific Ocean, not nore than 20 mles off shore between Point Sal.
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At the hearing, Appellant elected to act as his own counsel.
Si nce Appellant entered a plea of guilty to the charge and each
speci fication, no evidence was i ntroduced.

In his opening statenent, the Investigating Oficer said the
| nvestigation indicated that Appellant drank al coholic beverages,
bel onging to the passengers, to such an extent that it becane
necessary, on several occasions, for himto | eave the wheel and go
bel ow whil e one of the passengers operated the vessel. Later,
Appel | ant navi gated the vessel in the channel to Mdrro Bay and
docked wi t hout i ncident.

Appel l ant stated that, after being up practically all night
due to illness, he still was not well when they got under way at
0730; he consuned a few beers and then went to sl eep bel ow while
the vessel was drifting in one of the fishing areas.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and two
speci fications had been proved by plea.

OPI NI ON

The sole contention on appeal is that the six nonths' outright
suspension i s excessive and unjust under the circunstances and in
view of Appellant's otherw se clear record for twenty years.

It i1s apparent that as a result of Appellant's w | ful
consunption of al coholic beverages, he becane incapacitated to
performhis duties as operator of the fishing vessel. Hence,
Appel | ant drank to excess which was m sconduct in itself as well as
| eading to the additional offence of being unable to performhis
duties due to his own m sconduct of having had too nmuch to drink.

Odinarily, a six nonths' suspension would not be excessive
for such offenses. Appellant showed a | ack of responsibility which
endangered the lives of all his passengers since he was the only
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| i censed operator serving on the BOTTOM BANDI T at the tine.
Appel | ant was bound to have realized that he should not have
further inpaired his physical condition by drinking any

i ntoxicating liquor if he was still ill when he did so.

Neverthel ess, the order wll be nodified in view of
Appellant's prior clear record for twenty years and the fact that
he was abl e to nabi gate the vessel through the channel w thout
I ncident on the return trip to Morro Bay.

ORDER

The order of the Exam nere dated at San Francisco, California,
on 14 Cctober 1964, is nodified to provide for an outright
suspensi on of three (3) nonths and an additional suspension of
three (3) nonths which is not to becone effective unless Appell ant
is found guilty of an offense commtted within six (6) nonths after
conpl etion of the outright suspension.

As M DI FIED, the order is AFFI RVED.

E. J. ROLAND
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 1st day of April 1965.
| NDEX
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