Appea No. 1487 - Arthur Batchelor v. US - 29 January, 1965.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-870770-D2 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: Arthur Batchel or

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1487
Art hur Bat chel or

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 1 June 1964, an Exam ner of the United States
Coast guard at New York, New York suspended Appellant's seanan
docunents for three nonths on twel ve nonths' probation upon finding
himguilty of m sconduct. The four specifications found proved
all ege that while serving as a pantry nessman on board the United
States SS EXPORT Al DE under authority of the docunent above
descri bed, on 16 March 1964, in the Port of New York, Appell ant
addressed two nenbers of the crew with foul and abusive | anguage
and threatened the sane two seaman with bodily harm

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of the two crew nenbers directly involved (the Chief Steward and
Third Cook) as well as the testinony of the Purser and Second Cook.
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The I nvestigating Oficer also submtted in evidence extracts from
the Shipping Articles and entries in the ship's Oficial Logbook

Wi th incorporated statenents by the Chief Steward, Third Cook, and
the Purser. The Investigating Oficer testified in rebuttal
relative to the investigation he conducted and the service of
charges on Appel |l ant.

I n defense, Appellant testified that he was not guilty of any
of the offenses alleged. |In part, Appellant testified that when he
was grabbed by the Chief Steward and rudely told to finish his
wor k, Appellant told the Chief Steward that he would get punched if
he grabbed Appellant while on the deck and that Appellant would
kill hinmself if he had to cater to the Chief Steward as the Third
Cook did to keep his job.

At the end of the hearing, the Exam ner rendered a witten
deci sion after considering a nmenorandum subm tted by counsel for
Appel l ant. The Exam ner concluded that the charge and four
speci fications had been proved and entered the order of suspension
on probati on.

FI NDI NGS OF FACT

On 16 arch 1964, Appellant was serving as a pantry nmessman on
board the United States SS EXPORT Al DE and acting under authority
of his docunent while the ship was in the Port of New York at the
begi nning of a foreign voyage. Appellant was assigned to duties in
the officers' pantry which wa two or three decks above the galley.
H s working hours for breakfast were from 0630 to 0930. The gall ey
cl osed at 0830 so far as preparing breakfast was concerned.

On 16 March, Appellant had ordered his breakfast and received
It via a dunb-waiter prior to 0830. About 0835, Appellant called
and ordered nore bacon. The Third Cook told Appellant that there
wa no cooked bacon left and that the galley was closed. Appell ant
went down to the galley and directed foul and abusive | anguage
toward the Third Cook for refusing to fix nore bacon. Appellant
then sat down in the adjoining crew s nessroomand tal ked with sone
pai nters who were working there.

A few mnutes later, the Chief Steward entered the nessroom
and told Appellant to finish his work in the officers' pantry.
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Appel | ant berated the Chief Steward with foul and abusive | anguage,
and continued his verbal abuse after following himto the galley
where the Second and Third Cooks were. VWile in the galley,
Appel l ant directed simlar |anguage toward the Third Cook,
threatened to kill himand to throw hi moverboard, threatened to
cut the Chief Steward's throat, but no attenpt was nade to carry
out these threats. Before Appellant subsided, the Purser cane to
the galley to see the Chief Steward and overheard sone of the
abusi ve | anguage used by Appellant. The Chief steward asked the
Purser to et the aster and the Purser left to do so. Appellant
had | eft the galley by the tine the Master and Chief ate arrived
at approxi mately 0900.

Si nce Appel l ant woul d not discuss the matter with the aster,
t he Coast Guard was contacted and an Investigating officer was sent
to the ship. He questioned the Purser, Chief Steward and Third Cook
about the incidents in the crew s nessroomand galley. The
| nvestigating Oficer did not know until later that the Second Cook
Wi tnessed the events in the galley. Wen an attenpt was nade to
guestion Appellant, he refused to cooperate. Consequently, the
| nvestigating Oficer served the instant charges on Appell ant and
he was di scharged fromthe ship prior to her departure on this
dat e.

Appel | ant has no prior record. He has been going to sea since
1947.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Counsel requests that the nmenorandum submtted to the
Exam ner be re-exam ned. No additional contentions are raised on
appeal. The nmenorandum urges that:

The Investigating Oficer did not have the power to prefer
charges agai nst Appel |l ant because the forner did not fully
I nvestigate the matter by questioning all the witnesses to the
events on which the allegations are based. Shore painters were in
t he messroom and the Second Cook testified that the Chief Cook was
i n the galley.

The charge is not supported by the specifications. Appellant
conpletely denied that he is guilty and this is corroborated by the
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testinony of the Second Cook. On the other hand, there are
conflicts in the statenents attached to the | ogbook and in the
testinony of the Governnent w tnesses. Since the Governnent did
not carry its burden of proving the alleged offenses, the charge
agai nst Appel |l ant i s unfounded.

APPEARANCE: Marion O Jones of New York Gty, by Isiah J.
Willianms 111, Esquire, of Counsel
OPI NI ON

| agree with the Exam ner that the natter was adequately
i nvesti gated before charges were served and that there is
substantial evidence to support the offenses all eged.

Bef ore chargi ng Appellant, the Investigating Oficer
guestioned nost of the persons known to have direct know edge of
the events being investigated. He attenpted to question Appellant,
he did not know that the Chief Cook was in the galley at the
pertinent tinmes, and the Second Cook was not questioned although he
was called as a witness. In any event, it is perfectly clear that,
based on the two | ogbook entries and the three attached statenents
al one, there were "reasonable grounds, " as required by 46 CFR
137.05-15(a) (1), to believe that Appellant was guilty as all eged.
Therefore, it is ny opinion that the investigation was definitely
adequat e regardl ess of consideration of the fact that hast was
necessary since the ship sailed on the day these incidents
occurred.

As stated by the Exam ner, there are no material variances in
the testinony of three (Chief Steward, Third Cook, Purser) of thee
four Governnment wi tnesses who testified as to the offenses, or in
their statenents attached to the | ogbook. Although the fourth
W t ness, the Second Cook, supports Appellant's denial that he
threatened either the Chief Steward or the Third Cook, the
Exam ner, as a matter of credibility, rejected Appellant's
testinony and the negative testinony of the Second Cook that he
heard no threats, and accepted the testinony of the Chief Steward
and Third Cook as the truth. There is no reason to disturb these
findings as to credibility made by the trier of the facts who heard

and observed the w t nesses. Appel | ant was free to have call ed
other witnesses to testify in support of his position if he had
desired to do so. It is concluded that the evidence accepted as
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credi bl e constitutes substantial evidence of the alleged offenses.
Appel l ant was quilty of four offenses which breached the

requi renment to maintain good order and discipline on shipboard.

Nevert hel ess, the Exam ner sa fit to inpose a very lenient order in

vi ew of Appellant's previously unblem shed record while going for

approxi mately seventeen years.

ORDER

The order of the Exam ner dated at New York, New York, on 1
June 1964, i s AFFI RVED.

W D. SHEI LDS
Vice Admral, United States Coast Guard

Si gned at Washington , D. C., this 29th day of January 1965.
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