Appeal No. 1469 - ROBERT T. LATHROP v. US - 4 September, 1964.

In the Matter of License No. 339910
| ssued to: ROBERT T. LATHROP

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1469
ROBERT T. LATHROP

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 13 April 1964, an Exami ner of the United States
Coast CGuard at New York, New York, suspended Appellant's |icense
for three nonths upon finding himaguilty of negligence. The
speci fications found proved all ege that while serving as nmaster on
board the United States SS VERRAZZANO under authority of the
| i cense above described, on or about 23 Septenber 1963, Appel |l ant
negligently failed to keep out of the way of a privileged vessel
and to nmaintain an adequate | ookout at night, both faults
contributing to a collision with another vessel.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of the pilot of the other vessel and that of the assistant captain
and a deckhand of VERRAZZANO.
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I n defense, Appellant offered in evidence his own testinony,
and that of two other ferryboat captains, a New York harbor docking
pilot, and a pilot fornerly enpl oyed aboard the ot her vessel.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and both
speci fications had been proved. The decision was served on 14
April 1964. Appeal was tinely filed on 16 April 1964.

FI NDI NGS OF FACT

On 23 Septenber 1963, Appellant was serving as master on board
the United States SS VERRAZZANO and acting under authority of his
| icense while the vessel was operating in the port of New York and
operated on the run between St. George, Staten Island, and the
Battery.

Shortly before 0500 on 23 Septenber, preparations were nade
for a run from Manhattan to St. George. The weather was clear with
unlimted visibility, although it was dark. WII|iam Wagner,
deckhand, was standi ng | ookout on the main deck at the bow. He was
acting under a general instruction, given by Appellant on Wagner's
first reporting to work aboard VERRAZZANO, that he was to be the
| ookout on all runs to Staten Island. Appellant also stationed
anot her deckhand, one Fitzgerald, as | ookout on the starboard side
i n the wheel house.

Appel l ant piloted the ferry fromthe slip and then turned the
wheel over to Al exander Westlake, a licensed first class pilot.
Appel | ant stationed hinself on the port side in wheel house, keeping
wat ch on the anchorages to the left for noving vessels. The trip
was uneventful up to the tine the ferry at normal full speed,
passed Buoy "27," south of ROBBINS REEF. The vessel was then
headed to approach slip 5 at St. CGeorge. Between Buoy "27" and the
proj ected Constabl e Hook range, the pilot reduced speed to sl ow
ahead. Appellant and the pil ot were | ooki ng ahead, concentrating
on the approach to the slip. Wgner |eft the bow and went to open
doors to the passenger spaces.

Appel | ant heard a single blast whistle signal from sonewhere
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on his starboard hand. He ran fromthe port side of the wheel house
to the starboard wing. He saw a red sidelight close aboard and
about twenty-five feet aft of his bow He sounded a danger signal
and ordered the engines full ahead.

The coastal tanker POLING BROS. NO 8 struck the overboard
si de of VERRAZZANO am dshi p, the bow of the fully | oaded vessel
going below the ferry's sponson and penetrating the hull.
VERRAZZANO | ost all power. The pilot steered for the rack to
cushi on the bl ow against the ferry bridge.

VERRAZZANO f | ooded rapidly and sank in the slip to a point
where the main deck was just above water. It is not clear whether
the ferry sank to the bottom

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the Exam ner erred in finding

(1) That Appellant had failed to maintain an adequate
| ookout .

(2) That Appellant should have used radar.

(3) That the collision occurred a fifth of a mle from
the ferry slip.

It is also urged that the order of suspension is cruel.

APPEARANCE: Ri chard L. Newman, Esquire, of New York City.
OPI NI ON

Certain discrepancies in the testinony of the pilot of POLING
BROS. NO. 8 nake the facts in this case difficult to ascertain,
especially since no one aboard VERRAZZANO saw t he tanker pil ot was
the only witness called who did see the approach.
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Hi s oral testinony was that he first saw VERRAZZANO at a range
of about a mle. The positions of the vessels as he placed them on
the chart (Exhibit 1) nmake the range at slightly less than six
tenths of a mle. He estimated that about five m nutes el apsed
between first sighting and collision. At a speed of twelve knots,
this would place himso far back in the Kill that he would not have
turned onto the Constable Hook Range at the tine. The distance
that he charted fromhis position at first sighting to collision is
only about four hundred yards. The distance he woul d have covered,
even considering his last second stopping and reversing, in little
over a mnute.

He clained to have been on course 110° true or 112° true,
conformng to the range, at all tines, doubting that his headi ng
had responded to the full right rudder at the nonent of inpact.
But his marks on the chart show an estinmated di splacenent of the
collision point fromhis track of two hundred yards to the right.

One point on which his oral testinony and his chart estimtes
agree is that his one blast signal was sounded with the ferry
between a quarter of a mle and three tenths of a mle distant.

Wil e the maneuvers of POLI NG cannot be determ ned with
accuracy fromthis record, the lack of information is not fatal.
This proceeding is not concerned with possible fault of PCLING or
its pilot.

The undi sputed facts are that the vessels were approaching
each other in such fashion that VERRAZZANO was t he burdened vessel
In a crossing situation and that no one connected with the
navi gation of the ferry had any know edge of the presence of the
tanker until its one blast signal. The Exam ner found as a fact
that this signal was given when the vessels were about a quarter of
a mle apart and there is no reason to disturb this.

At this time the mnimumrelative speed of the vessels was
about thirteen knots, |leaving just over a mnute to collision. O
course, if VERRAZZANO had not yet got down to the five knots for
which it was turning, the relative speed was higher and the tine to
collision appreciably reduced. Indeed, this latter possibility
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appears likely since Appellant had tine only to run fromthe port
side to starboard, sound a danger signal, order full ahead, and
wat ch VERRAZZANO nove forward about 150 feet before the collision
occurred. It seens then that at the tinme of POLING s signal

col lision could not be avoi ded by any conbi nati on of maneuvers of
the two vessels.

There is nmuch discussion in the record of the failure of
Appel lant to use radar. This discussion was irrelevant. The night
was dark and clear. Al wtnesses agreed that the m ni num
visibility was at |east the distance of VERRAZZANO s entire run.
Appel lant hinself called the visibility unlimted.

| aminclined to agree with his statenment (R-114), "There was
unlimted visibility, and a man's eye is certainly superior to a
radar. "

The qualification nust be nade that the man's eye nust be
properly used, as was not the case here.

|V

Tied in with the question of the adequacy of the | ookout
mai ntained is the evidence that shore lights on Staten |Island tend
to make difficult the identification of vessels com ng out of Kil
Van Kul | .

The contention was nade on the record that Appellant's duty
because of this condition was the sane as if there had been fog and
that, according to his usual practice, "Every man should be a
| ookout." The norning of 23 Septenber was no reason to treat it as
such.

Appel | ant did post two | ookouts, one on the bow and one on the
starboard side of the wheel house. He stationed hinself on the port
side of the wheel house to aid in |ookout work. It cannot be said
under the circunstances that the nunber was i nadequate.
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This case is in sonme respects different fromthe 1956 DONGAN
H LLS - TYNEFI ELD collision which occurred in the sane vicinity

under sonmewhat simlar conditions. |In that case the D strict Court
found ". . . that customarily no | ookouts, as such, were ever
posted on the city's Staten Island ferries.” (Northern Petrol eum

Tank Steanmship Co v. City of New York, 181 F. Supp. 192 (S.D.N.Y.
1960)

The | ater practice adopted by Appellant, and by the other
ferry masters who testified, of posting |ookouts wth no other
duties nmust be regarded with approval. It also appears here that
t he | ookout assigned to the bow had excellent qualifications.

The fact is however that both | ookouts failed to see a
properly |ighted vessel approaching on the starboard hand. The bow
| ookout, in fact, had left his post and was perform ng work which
had not been assigned to him

The first question in the | ookout nmatter is, then, whether the
negl ect or inattentiveness of the |ookouts can be attri buted
personally to the master. | think not. Assum ng that they were
qualified and properly stationed, their faults are not his.

The next question then is whether the master's own failure to
observe POLI NG BROS. NO 8 can be the basis for a charge of failing
“to mai ntain an adequate | ookout." |In decision on Appeal No. 1191,
a case involving the DONGAN HI LLS - TYNEFI ELD collision, | said:

“"Nei ther the Master nor the hel msman can be considered a
| ookout within the requirenents of maritinme law. The Big
Chief, 75 F. Supp., 496 (1948). But regardless of the
inability of Appellant to be the legally required, fulltinme
| ookout, it is common maritinme know edge that the officer
havi ng responsibility for the novenents of a vessel should be
his own best |ookout in fact: great responsibility induces
great vigilance."

Since the master is not a | ookout his own failure to observe
t he ot her vessel cannot be the basis for finding the second
speci fication proved.
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V

Fault there is, however, in keeping with the doctrine that the
responsi bl e of ficer should be his own best |ookout. It can be seen
here that Appellant cannot be excused for his |lack of know edge of
t he presence of POLI NG because his | ookouts were rem ss. The
record clearly shows that on the approach to the St. CGeorge slips
the greatest danger to a ferry lies in Kill Van Kull. There is
where privileged traffic may be expected.

The condition of shore lighting has been stressed. |t cannot
be found as a fact that this condition nakes detection of properly
| i ghted, rapidly noving vessel inpossible. Extra vigilance may be
required, but that is sinply a matter of prudent piloting.

Appel | ant had | ong experience in the area and was well aware of the
hazards to be expected. H's own testinony is, however, that he
remai ned t hroughout the run on the port side of the wheel house

wat ching for traffic fromthe anchorages across a nine hundred yard
wi de channel when the greatest danger was to be expected from
privileged vessels in the Kill.

Appellant's failure to detect the presence of the tanker is
not specifically a failure to maintain a proper |ookout but it was
t he proxi mate cause of his violation of the starboard hand rule.

Had he tinely known of the presence of the other vessel he
coul d have conplied with the rules and avoi ded col |i sion.

W

It has been urged in separate correspondence fromtwenty-two
ferry captains enployed by the Gty of New York that the rule of
speci al circunstances should be applied in this case and that
Appel | ant shoul d be exonerated. The point of collision is asserted
to have been directly in front of the ferry slip and this, it is
argued, has a bearing upon the relative duties of the vessels.

There is a conflict in the evidence as to the point of
collision. Appellant testified that it was within three hundred
feet of the slip. On other evidence the Exam ner found that the
di stance was near four hundred yards. Since the finding was based
on substantial evidence, it is accepted.
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Courts are loath to apply the rule of special circunstances to

ferries. In fact, in The Mauch Chunk, 154 Fed. 182, (2d Cr.
1907), the rule for crossing vessels was strictly applied to a
situation in which one ferryboat in New York was leaving its slip
whil e the other was maneuvering to enter the adjacent slip.

But the controlling factor here is not the point of collision
nor is it relative positions of the vessels at the tine when
Appel l ant first becane aware of the other vessel's presence. An
alert watch woul d have detected POLING BROS. NO 8 at a tine when
Article 19 clearly applied and no "special circunstance” woul d have
devel oped. Appellant is in the position of being the master of a
vessel, bound by the rules to yield the right of way, which did not
give way to the privileged vessel. Since this violation was the
result of his own cul pabl e ignorance of the situation | nust hold
that the specification alleging violation of the crossing rule was
adequat el y proved.

Vi |

I n assessing the suspension order in this case there are
several matters which | nust consider.

The first is the conduct of POLING BRCS. NO 8. | wsh to
make it clear that | amnot prejudging the conduct of its pilot,
whi ch m ght be subject to scrutiny in another proceeding. | am

commenting only on the record presented in the case of this
Appel lant. As given here, the action of the tank vessel seens
woeful Iy i nadequat e.

| am m ndful that the Second Circuit does not require crossing

signals in a crossing situation. The Mntauk, 180 Fed. 697 (2d
Cir. 1910). The one blast given by POLING BROS. NO. 8, a mnute or
| ess before collision, cannot therefore be said to have been
untinely. But it does seemthat, prior to this, Rule Ill of
Article 18 had becone applicabl e and danger signal fromthe tanker
given earlier mght well have alerted Appellant to take legally
required action in anple tine to have conplied with his duty.

A second el enent for consideration, also noted by the
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Exam ner, is Appellant's excellent prior record, attested to by his
fell ow pilots.

The third consideration is given to the nature of ferry
operation itself. The pilots have cause to be proud of their
safety record, a testinonial to their skill. The instant case
gi ves evidence of the unremtting vigilance which is essential.

Ferries may be thought to be relatively invul nerabl e because
of their construction, but here we see that a low lying craft,
striking bel ow the sponson, can wound the ferry nortally.

Wthin the [imtations of 46 U S. C. 459, VERRAZZANO can carry
al nrost 3000 persons aboard. Had this collision occurred during a
peak | oading period, or had it occurred in nore open water, the
catastrophe woul d stagger the inagination.

A serious breach of duty warrants a renedi al outright
suspension. Since the breach of duty in the DONGAN HI LLS case was
no | ess serious than the breach here, the order of the Exam ner
wll be nodified to conformto the earlier order.

CONCLUSI ON

It is concluded that it has been established by substanti al
evi dence that the master of VERRAZZANO negligently failed to give
way as burdened in a crossing situation, contributing to a
collision with POLING BROS. NO 8. It was not established that
appel lant negligently failed to "nmaintain" an adequate | ookout.

The order should be reduced to two nonths' suspension.

ORDER

The findings of the Exam ner on specification two are SET
ASIDE and the specification is DI SM SSED. The findings of the
Exam ner on specification one and on the Charge are AFFIRVED. The
order of the Examner is nodified to provide for a two nont hs'
suspension, and, as nodified, is AFFI RVED.
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E. J. ROLAND
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C, this 4th day of Septenber 1964.
**x**  END OF DECI SI ON NO. 1469 ****x*
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