Appeal No. 1288 - LUISD. VALLE v. US - 14 February, 1962.

In the Matter of Merchant Mariner's Docunent No. Z-739398 and all
ot her Seanan Docunents
| ssued to: LU S D. VALLE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1288
LU S D. VALLE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 15 March 1961, an Exami ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The specification
found proceed alleges that while serving as a nessnman on board the
United States SS SANTA PAULA under authority of the docunent above
descri bed, on 16 February 1961, Appellant assaulted and battered
porter MDonald, a nenber of the crew

At the hearing, Appellant voluntarily elected to act as his
own counsel. Appellant entered a plea of not guilty to the charge
and specification.

The I nvestigating Oficer introduced in evidence the testinony
of McDonald, the testinony of the Third Steward and bartender as
eyewi t nesses, and a certified copy of an entry in the Oficial
Logbook.
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Appel l ant testified that McDonal d was punchi ng Appel | ant but
he did not any tinme stri ke MDonal d.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and specification had been
proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of twelve nonths
outright plus twelve nonths on twenty-four nonths' probation.

FI NDI NGS OF FACT

On 16 February 1961, Appellant was serving as a nmessman on
board the United States SS SANTA PAULA and acting under authority
of his docunent while the ship was at sea en route fromLa GQuaira,
Venezuela to the island of Aruba.

About 0100 on this date, Appellant, age 33, entered the room
he shared with porter McDonal d, age 57. The latter snored very
| oudly and Appell ant had repeatedly requested other quarters. At
this tinme, Appellant pounded on McDonal d's upper bunk because of
his snoring. MDonald was awakened. When Appellant continued to
hit the bunk, MDonald got the Third Steward who di scussed the
matter with themand then left.

Appel | ant conti nued to pound on MDonal d's bunk. The porter
started to get down from his bunk when Appell ant grabbed hi m and
knocked himto the deck. MDonald backed out of the roomwth his
arnms held up in a defensive position as Appellant followed punching
McDonald with his fists. MDonald did not strike a single blow.
Appel | ant knocked McDonal d down in the passageway and ki cked him
three or four tines about the head and body. MDonald suffered a
fractured rib, severe facial |acerations, and nunerous bruises. He
was unconsci ous when taken to the ship's hospital MDonald received
medi cal treatnent ashore when the ship arrived at Aruba. He was
still an outpatient at a Public Health Service hospital a nonth
after the incident. Appellant was not injured.

Appel | ant has no prior record.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the Exam ner should have ai ded
Appel lant in the cross-exam nation of wtnesses; there was
consi derabl e provocati on because McDonal d's abnormal snoring was a
nmenace to Appellant's health; leniency is indicated since
Appel lant's prior clear record and reputation of good character
show that this is an isolated incident. It is submtted that the
suspensi on shoul d be set aside or substantially reduced.

APPEARANCE ON APPEAL: Benjam n B. Sterling, Esquire, of New
York City, of counsel.

OPI NI ON

As a matter of credibility to be determned by the trier of
the facts the Exam ner accepted the testinony of the three
Governnent wi tnesses and rejected Appellant's testinony that he did
not touch MDonal d throughout the incident. |In addition to his
injuries, McDonald 's version as to what happened in the passageway
I s substantiated by the testinony of both the Third Steward and
bartender. Hence, there are many reasons why the Exam ner's
finding that Appellant's testinony was incredible should be
accepted; and there is no reason to believe that the material facts
found proved woul d have been altered by further cross-exam nation
on behal f of Appellant.

Al t hough Appellant's conduct was unjustified, the suspension
ordered will reduced, as requested on appeal, because of the
mtigating factors present.

ORDER
The order of the Exam ner dated at New York, New York, on 15
March 1961, is nodified to provide for an outright suspension of
six (6) nmonths and six (6) nonths' suspension on twelve (12)
nont hs' probati on.

As MODI FI ED, the ordered is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Commandant
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Si gned at Washington, D.C., this 14th day of February 1962.

*rxxx  END OF DECI SION NO. 1288 *****
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