Appeal No. 1274 - EDWARD B. ARMSTRONG v. US - 29 November, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-800395-D1 and
all other Seanan Docunents
| ssued to: EDWARD B. ARMSTRONG

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1274
EDWARD B. ARMSTRONG

Thi s appeal has been taken accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regulations 137.11-1.

By order dated 1 June 1961, an Exam ner of the United States
Coast Guard at New Ol eans, Louisiana revoked Appellant's seanman
docunents upon finding himguilty of the charge of "conviction for
a narcotic drug law violation." The specification found proved
all eges that, on or about 16 May 1961, Appellant was convicted, on
his plea of guilty by the United States District Court for the
Southern District of Texas, Brownsville D vision, a court of
record, for violation of Title 26 U S. Code, section 4744 (a)(2)
(unlawful transportation or conceal nent of marijuana), a narcotic
drug law of the United States.

At the hearing, Appellant was represented by counsel.
Appel l ant entered a plea of guilty to the charge and specification.

The I nvestigating Oficer introduced docunentary evi dence
proving the offense alleged. Appellant was represented by counsel
before the court. He was sentenced to five years inprisonnent but
execution of sentence was suspended and Appell ant was pl aced on
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probation for a period of five years.

Appel lant's Probation Oficer testified that it is considered
to essential for persons on probation to be enpl oyed and Appel |l ant
Is a good risk since he has been going to sea for eighteen years
Wi thout a prior record. Appellant's wife testified that he was a
good husband.

Appel l ant testified that his conviction was based on a sack of
mari j uana found under the hood of a rented autonobile on the day
after he returned froma night in Mexico; Appellant knew not hi ng
about the marijuana until it was |ocated by Custons Oficers who
stopped himon a highway. Appellant assunes it was planted by
Mexi cans whose offer to sell marijuana to Appellant had been
rejected while he was in Mexico. Appellant clains that he pl eaded
guilty in court on advice of counsel.

At the end of the hearing, the Exam ner concluded that the
charge and specification had been proved by plea. The Exam ner
then entered an order revoking all docunents issued to Appellant.

On appeal, it is urged that the purpose of probation is
conpl etely defeated when a seaman is deprived of his livelihood by
revocation of his docunent after he has been placed on probation by
a Federal Court for the sane offense. The question of whether to
order revocation should be left to the discretion of the secretary
of the Treasury since the statute (46 U S. Code 239b) states that
he "may" take action to revoke a seanman's docunent after a
narcotics conviction by certain courts.

APPEARANCE: George Smll, Esquire, of New Ol eans, Louisiana,
of Counsel

OPI NI ON

The authority of the Secretary of the Treasury under this
statute has been delegated to the Commandant of the Coast Cuard.
Sec. 46 CFR 137.31-5(b) for the Federal Register citation of this
del egation. Hence, the determ nation rests with the Commandant who
has previously stated that revocation is the only perm ssible order
after the specification and charge have been proved.
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Commandant ' s Appeal Decision No. (1255). This interpretation is
based on the on the fact that statute (46 U S.C. 139b(b)) provides
only for revocation after the discretionary function as to whet her
to take action has been exercised and it has been determ ned that
action is to be taken by charging the seanan who has been
convi ct ed.

O her factors, such as deprivation of l|ivelihood, a prior
clear record and a claimof innocence, are not material in the face
of the conviction, by a court of record, on which the revocation is
based. Appellant's recourse in a situation such at this is a plea
to the convicting court to reverse the conviction which controls
the outcone in this proceedi ng.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Siana, on
1 June 1961, is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D.C., this 29th day of Novenber 1961.

*xx*xx  END OF DECI SION NO. 1274 *****
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