Appeal No. 1244 - VIRGIL E. MCCOY v. US- 7 June, 1961.

In the Matter of License No. 256933
and all other Seaman Documnents
| ssued to: VIRG L E. MCCOY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1244
VIR@ L E. MCCOY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 25 August 1960, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana suspended Appellant's
seaman docunents for six nonths upon finding himguilty of
m sconduct. The five specifications found proved allege that while
serving as Junior Third Assistant Engi neer on board the United
States SS ALCOA PILGRIM and SS GENEVI EVE LYKES under authority of
the license above described, appellant failed to performhis duties
on three occasions, he left his duty station w thout perm ssion,
and he used profane, abusive and threatening | anguage to the night
engi neer of another ship. The Exam ner concluded that the sixth
speci fication was not proved.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to all except tw of the
speci fications.

The I nvestigating Oficer introduced in evidence certified
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copies of entries in the ship's Oficial Logbook for the voyage.

I n defense, Appellant offered in evidence his testinony and
medi cal exhibits to show that he was ill while on the ALCOA
PILGRIM Appellant testified that he had dizzy spells and severe
headaches.

FI NDI NGS OF FACT

On 25 Cctober 1959, Appellant was serving as Junior Third
Assi stant Engi neer on the United States SS GENEVI EVE LYKES and
acting under the authority of his license while the ship was at
Corpus Christi, Texas.

On this date, Appellant directed profane, abusive and
t hreat eni ng | anguage toward the ni ght engi neer on another ship
whi | e Appel | ant was standi ng on the wharf.

Bet ween 6 Novenber 1959 and 6 January 1960, Appell ant was
serving as Junior Third Assistant Engi neer on the United States SS
ALCOA PILGRI M and acting under authority of his |icense.

On 23 Decenber 1959 while the ship was at sea, Appell ant
failed to performhis duties due to intoxication. On the follow ng
day, the Master was told by Appellant that he was sick.

The ship was at Santos, Brazil between 30 Decenber 1959 and 6
January 1960.

On 31 Decenber, Appellant was in charge of the engine room
wat ch, preparing to change boilers, when he |eft the engi ne room
for a period of about ten m nutes w thout having obtained
perm ssion to | eave or notifying any other engineering officer.

On 1 and 2 January, Appellant failed to report for duty.

From5 to 15 January, Appellant was hospitalized at Santos.
Upon returning to the United States, he reported to the Public
Heal th Service Hospital at New Ol eans and was an outpatient from
20 January until 29 January when he was declared fit for duty.
Appel l ant's condition was di agnosed as: "Essentially vascul ar
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hypertensi on [ high bl ood pressure] Syncope, cause unknown."

Appel lant's prior record consists of a six nonths' suspension
in 1956 for failure to obey a | awful order, attenpt to kick the
ship's night engineer, and attenpt to urinate on him

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that there was a denial of due process
and the order of suspension is unduly harsh.

The | ogbook entries for 31 Decenber, 1 January and 2 January
are i nproper because Appellant's only opportunity to reply to them
was on 3 January when he stated that he was not intoxicated on 31
Decenber. Appellant should have been given an opportunity to reply
i ndividually to each log entry.

The val ue of the | ogbook entries was overcone by the evidence
whi ch shows that Appellant was suffering fromsyncope (fainting
caused by a tenporary deficiency of blood supply to the brain).

The Coast Guard does not have jurisdiction, as to the offense
al l eged to have occurred on 25 QOctober 1959, because Appel |l ant was
on the wharf.

It is respectfully submtted that the order should be nodified
to an adnonition for the offense on 23 Decenber 1959 to which
Appel l ant entered a plea of guilty.

APPEARANCE: George Smll, Esquire, of New Ol eans, Louisiana,
of Counsel.

OPI NI ON

The | ogbook states that the entries of 31 Decenber, 1 January,
and 2 January were read to Appellant and copies given to himbefore
he nmade his reply. Appellant could have submtted separate replies
as to each entry if he had desired to do so. This was
substantially in conpliance with the requirenents of 46 U S. C. 702.
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The val ue of the | ogbook entries is not materially affected by
t he nedi cal evidence and Appellant's testinony that he was ill on
31 Decenber, 1 January and 2 January because there is no evidence
that he attenpted to be relieved of his duties on these dates. On
1 and 2 January, Appellant failed to report for duty apparently
wi t hout notifying anybody. Concerning his |eaving the engine room
on 31 Decenber w thout perm ssion, Appellant admtted in his
testinony that his was not proper. \Whether or not he was
i ntoxicated at this tinme has no bearing on the offense of |eaving
his duty station.

For these reasons, it is ny opinion that the | ogbook entries
constitute substantial evidence in support of these three
specifications to which pleas of not guilty were entered by

Appel | ant.

There was jurisdiction to proceed with respect to the incident
on 25 Cctober 1959 because Appellant was in the service of the
GENEVI EVE LYKES even though he was ashore at the tine of this m nor
of fense. Appellant's plea of guilty obviated the need to introduce
I n evidence the deposition of the night engi neer which the
| nvestigating Oficer had requested at the begi nning of the
hear i ng.

Si nce these five offenses have been proved by the evidence,
the order inposed by the Exam ner is not considered to be
excessi ve.

ORDER

The order of the Exam ner dated at New Ol eans, Loui Ssiana, on
25 August 1960, is AFFI RVED.

J. A Hrshfield
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C., this 7th day of June 1961.
**x** END OF DECI SION NO. 1244 ****x*
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