Appeal No. 1109 - SHERMAN McGRUDER v. US - 9 September, 1959.

In the Matter of Merchant Mariner's Docunent Z-648745-D7 and all
ot her Seanan Docunents
| ssued to: SHERMAN M GRUDER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1109
SHERVAN M GRUDER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1

By order dated 24 QOctober 1958, an Exam ner of the United
States Coast CGuard as New York, suspended Appellant's seaman
docunents upon finding himguilty of m sconduct. The four
speci fications found proved allege that while serving as w per on
board the United States SS AFRI CAN PI LOT under authority of the
docunent above descri bed, on about 27 Septenber 1958, Appell ant
wrongfully had intoxicating liquor in his possession; he assaulted

and battered the Master; he assaulted and battered the Chief Mate;
he wongfully threatened the Chief Mate wth bodily harm

At the hearing, Appellant entered a plea of quilty to the
first specification and not guilty to the other three. The
| nvestigating Oficer introduced in evidence the testinony of the
Master and Chief Mate. A nessman who saw Appel | ant drinki ng whi sky
on the date in question testified as Appellant's only w tness.
Appel | ant chose not to testify stating that he did not renenber
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what had happen.

At the conclusion of the hearing, the Exam ner rendered the
decision in which he concluded that the charge and four
speci fications had been proved. The first specification was proved
by plea. An order was entered suspending all docunents, issued to
Appel l ant, for a period of three nonths outright and three nonths
on twel ve nonths' probation.

The deci sion was served on 24 Cctober 1958. Appeal was tinely
filed on 30 Cctober.

FI NDI NGS OF FACT

On 27 Septenber 1958, Appellant was serving as a w per on
board the United States SS AFRI CAN PILOT and acting under authority
of his Merchant Mariner's Docunent No. Z-648745-D7 while the ship
was at sea.

On this date, Appellant was drinking his whisky in the ness
hall. Later, the Master saw Appellant in a drunken condition on
the bridge and told himto go below. The Master and Chief Mate
then went to search Appellant's roomfor intoxicants. On the
table, there was a bottle with herbs and liquid init. The Master
ordered the Mate to throw the bottle overboard. Wen the Mate
pi cked up the bottle, Appellant told the Mate that if he threw the
bottle over the side he would go with it. Appellant then grabbed
the Mate by the shoulders. The Master threw the bottle over the
side while the Mate twi sted out of Appellant's grasp.

The Master returned to Appellant's roomto search his | ocker.
When Appellant was inforned of this, he grabbed the Master from
behind with both arnms around his neck. The Master broke free with
the Mate's assi stance and handcuffed Appellant to a bunk stanchion
in his room An hour and a half |ater, Appellant had sobered. He
was qui et and apol ogi zed to the Master. Appellant caused no
further trouble on the voyage.

file://l/hgsms-lawdb/Users/K nowledgeM anagement...%620R%201079%20-%201278/1109%20-%20M CGRUDER.htm (2 of 4) [02/10/2011 11:45:01 AM]



Appeal No. 1109 - SHERMAN McGRUDER v. US - 9 September, 1959.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the specifications were not
proved by the evidence and the order inposed is an excessive
deprivation of appellant's right to make a living in view of his
prior clear record.

Appel l ant did not actually strike the Master or Chief WMate.

OPI NI ON

The above findings are in accord with those of the Exam ner
and, with respect to the last three specifications, are based on
the uncontradicted testinony of the Master and Chief Mate which the
Exam ner said he accepted as truth of the matter. Hence, this
testinony constitutes substantial evidence. The findings based on
the testinony are conclusive proof of the allegations contained in
the three specifications.

As to the first specification, Appellant's plea of guilty is
adequate to indicate that his contention as to the |ack of evidence
Is conpletely without nerit. Al though no evidence was necessary,
the nmessman testified that Appellant was drinking his whiskey in
the nmess hall.

The Exam ner inposed a conparatively mld order of suspension
because Appell ant did not display any vicious tendencies. He did
not strike either officer or use a weapon.

| think that the suspension ordered was extrenely | enient and
it wll not be nodified. As stated by the Exam ner, Appell ant
commtted a very serious offense when he chall enged the suprene
authority of the Master at sea by hol ding hi munder tenporary
physical restraint. Intoxication is no excuse for this or other
of f enses.

ORDER
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The order of the Exam ner dated at New York, New York, on 24
Cct ober 1958, is AFFI RVED.

A.C. R chnond
Vice Admral, U S. Coast Guard
Conmandant

Dated at Washington, D.C., this 9th day of Septenber, 1959.
**x** END OF DECI SION NO. 1109 ****x*
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