Appeal No. 829 - JOSEPH N. CONTE v. US - 8 September, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-59417-D1 and all
ot her Licenses, Certificates and Docunents.
| ssued to: JOSEPH N. CONTE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

829
JOSEPH N. CONTE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

By order dated 20 May 1955, an Exam ner of the United States
Coast CGuard at New York, New York, revoked Merchant Mariner's
Docunment No. Z-59417-D1 issued to Joseph N. Conte upon finding him
guilty of m sconduct based upon one specification alleging in
substance that while serving as Master-at-Arns on board the
Anmeri can SS AMERI CA under authority of the docunent above
descri bed, on or about 3 April 1955, while said vessel was at sea,
he wongfully nolested a Tourist C ass passenger, Mss Erna
Derricott.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him The
Exam ner then granted the Investigating Oficer's application to
take M ss Derricott's deposition at Brenerhaven, Gernany.

Ther eupon, the Investigating Oficer nmade his opening
statenment and two of Appellant's witnesses were called out of turn
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to testify that they saw M ss Derricott acconpanied by a bellboy in
a restaurant at Brenerhaven |ater on the day of the incident in

i ssue. This testinony was confirned by the Tourist O ass bell boy
who stated that he took Mss Derricott to get sonething to eat and
t hen took her back to the pier where she had been waiting for her

si ster.

The Tourist C ass Purser, M. Mlone, testified that at about
1200 on 3 April, Mss Derricott conplained to himthat she had been
approached on deck at 0230 on the sanme day by a man wearing a bl ue
uniform and that in the late afternoon of 3 April, Mss Derricott
i dentified Appellant as the man by neans of recognizing his voice
when he was brought into the Chief Purser's roomand al so by the
word "Master"” which was enbroidered on his blue uniform No one
el se was brought before Mss Derricott for possible identification.
After an entry fromthe Oficial Logbook was introduced in evidence
and the parties entered into a stipulation as to the tine of the
ship's clocks at the tinme of the alleged incident, the
| nvestigating Oficer rested his case subject to the return of Mss
Derricott's deposition.

Three witnesses then testified that they had seen Appell ant
al nost continuously at various tinme between 0205 and 0300 on 3
April. On the basis of the prior stipulation, this corresponded to
0235 until 0330 Central European Tine.

Appel l ant testified under oath in his behalf. He stated that
on the day in question he had the 0000 to 0400 Master-at-Arns
wat ch; he saw vari ous nenbers of the crew while making his rounds
on deck but did not see Mss Derricott at any tinme; he was in the
mess hall from 0205 to 0235 ship's tinme; he had never seen M ss
Derricott before being called before her on the afternoon of 3
April; and, at the latter time, Mss Derricott said Appellant was
t he person who had put his arns around her and tried to kiss her
whi |l e she was on the open deck.

At a |ater date, the deposition of Mss Derricott in the form
of interrogatories and cross-interrogatories was received in
evidence. Mss Derricott stated that she was standi ng al one on the
Upper Deck at about 0245 C. E. T. and | ooking over the rail when
sonmebody canme up behind her, put his arns around her and started
ki ssing her when she turned to face him and that she saw the word
“"Master” on his uniformor uniformcap although it was too dark to
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see his face. Mss Derricott also stated that she broke away and
ran below to tell her sister about the incident but was too scared
to tell anybody el se about it until the next norning when she told
the Tourist Class Purser; and that |ater she was placed behind a
curtain and identified Appellant as the nan when she heard his soft
voi ce and the manner in which he paused between words.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No.
Z-59417-D1 and all other licenses, certificates and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat Appellant was not properly identified as the assail ant since
he was the only person produced for identification by Mss
Derricott; Appellant was identified solely by his voice; Mss
Derricott stated that it had been too dark on deck for her to see
t he person's face; and she only described Appellant's physi cal
characteristics when she saw himafter the identification of his
voi ce frombehind a curtain. Appellant's other major contention is
that the defense of alibi was established by the unrebutted
testinony of several disinterested witnesses that Appellant was in
the crew s ness hall at the tinme of the all eged nol estation.

APPEARANCES: Irving Zwerling, Esquire, of New York City, of
Counsel .
Based upon nmy exam nation of the record submtted, | hereby

make the foll ow ng
FI NDI NGS OF FACT

On a foreign voyage including the date of 3 April 1955,
Appel | ant was serving as a Master-at-Arns on board the Anerican SS
AMERI CA and acting under authority of his Merchant Mariner's
Docunment No. Z-59417-D1. From 0000 to 0400 on this date, Appell ant
was on watch and naking his rounds on the various decks of the
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ship. The Master-at-Arns wore a blue uniformwth the words
"Master-at-Arns” on it while on duty.

At about 0245 C E.T. on 3 April 1955, an 18 year old Touri st
Cl ass passenger, Mss Erna Derricott, was on the dark, open Upper
Deck of the ship when a nman in a uniformcanme up behind her and put
his arnms around her. Wen Mss Derricott turned around and faced
this person, he started to kiss her and press hinself agai nst her.
M ss Derricott started to screambut he told her to keep quiet or
it would be too bad for her. Then she broke away and started for
t he door. He grabbed her armand told her not to tell anybody
about what had happened. M ss Derricott ran below and told her
si ster about the incident.

At about noon on the sane day, Mss Derricott rel ated her
story to the Tourist C ass Purser and then to the Chief Purser and
Executive O ficer. The latter sent for Appellant and the other two
Master-at-Arns on the ship. Mss Derricott was in the inner room
of the Chief Purser's quarters and separated by a curtain fromthe
Executive O ficer and Appellant while the |atter two persons
conversed. After Mss Derricott heard Appellant's voice and before
she saw him the Executive Oficer asked her if Appellant was the
man and she replied in the affirmative. Mss Derricott then cane
out from behind the curtain and stated that she further identified
Appel l ant by his uniformand cap, by the words "Master-at-Arns" on
his uniform and by the fact that he is a rather stocky person. No
one el se was brought before Mss Derricott for the purpose of
i dentification. Wen Appellant was | ogged for this all eged
of fense, he stated that it was not true.

Appel | ant has an unbl em shed record during approxinately 27
years of going to sea on nerchant vessels of the United States. He
is 48 years of age with a wfe and chil dren.

OPI NI ON
Appel | ant' s defense of alibi when considered together with the
poor method of attenpting to identify Mss Derricott's assail ant,
conpels me to reach the conclusion that Appellant's guilt has not
been established by the required substantial evidence.

The primary issue herein is not one of credibility or of
possi bl e fabrication of the incident by Mss Derricott; but it is
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one of adequate identification of Appellant as the person who

nol ested the passenger. The testinony of Appellant's alibi

W tnesses is not controverted except by Mss Derricott's

i dentification of Appellant. Since the neans of identification was
limted to the sound of a man's voice, Mss Derricott could have
made an honest mistake in her identification of Appellant.
Therefore, she should have been given an opportunity to hear the
voi ces of at |east the other two Master-at-Arns and then asked to
state which voice it was that she had heard on deck early in the
norning. But Mss Derricott was given no opportunity to conpare
and di stinguish Appellant's voice fromthe voices of other who

m ght have been guilty of the assault upon her. Appellant's
contention that his physical characteristics were not descri bed
until after Mss Derricott saw himat the tinme of identifying his
voi ce i s supported by the evidence. Also, it seens inprobable that
M ss Derricott could have read the word "Master” on a uniformif it
was too dark to see the person's face. |In fact, at one point in
her deposition, Mss Derricott incorrectly stated that the words
"Master-at-Arns" were on Appellant's cap.

Suspi ci ous circunstances, such as the facts that Appellant was
on watch and had the words "Master-at-Arns”" on his uniform do not
anount to proof of guilt in the face of the evidence to the
contrary.

It is ny policy to attach great weight to an Exam ner's
findings insofar as they are based upon his determ nations as to
the credibility of the credibility of the witnesses. However, when
t he cl ear preponderance of all the rel evant evidence convinces ne
that the Exam ner's findings are incorrect, such findings cannot be
| eft undi sturbed. Consequently, the conclusion that the
speci fication was proved nust be reversed and the specification
dism ssed. It would serve no purpose to renmand the case for
further proceedings since the errors with respect to the manner of
i dentification cannot be corrected at this |ate date.

CONCLUSI ON

For these reasons, the conclusion that the specification was
proved nust be reversed and the specification di sm ssed.

ORDER
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The order of the Exam ner dated at New York, New York,
May 1955 is VACATED, SET ASI DE and REVERSED.
A. C. R chnond
Vice Admiral, United States Coast Guard
Commandant

on 20

Dat ed at Washington, D. C., this 8th day of Septenber, 1955.

*xx**x  END OF DECI SI ON NO. 829 **=***
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