Appeal No. 873 - WILLIAM GAINSV. US- 6 April, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-514040 and all
ot her Licenses, Certificates and Documents
| ssued to: WLLIAM GAI NS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

873
W LLI AM GAI NS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 16 Septenber 1955, an Exam ner of the United
States Coast CGuard at Phil adel phia, Pennsylvania, suspended
Merchant Mariner's Docunent No. Z-514040 issued to WIIliam Gaines
upon finding himguilty of m sconduct based upon a specification
all eging in substance that while serving as a nessnan on board the
American SS P. C. SPENCER under authority of the docunent above
descri bed, on or about 13 August 1955, while said vessel was in the
port of Amuay Bay, Venezuel a, he assaulted the Second Assi stant
Engi neer by pushing him

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
t he charge and specification proffered against him

The I nvestigating Oficer nade his opening statenent. He then
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I ntroduced in evidence the testinony of the Second Assi stant
Engi neer and the Third Mate who was a witness to the incident in
guesti on.

I n defense, Appellant offered in evidence his sworn testinony.
Appel |l ant stated that he had |eft the officer's pantry when the
Second Assistant tried to close the door between the pantry and the
gall ey; the Second Assistant's el bow struck Appellant in the side;

t he Second Assi stant grabbed Appellant's wist and swung hi m across
the galley; and then Appell ant shoved the Second Assi stant because
he had his arm around Appellant's wai st.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel, the Exam ner
announced hi s decision and concluded that the charge and
specification had been proved. He then entered the order
suspendi ng Appel lant's Merchant Mariner's Docunent No. Z-514040,
and all other licenses, certificates and docunents issued to
Appel l ant by the United states Coast CGuard or its predecessor
authority, for a period of six nonths on probation for twelve
nont hs.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 13 August 1955, Appellant was serving as a nessman on board
the Anerican SS P. C. SPENCER and acting under authority of his
Merchant Mariner's Docunent No. Z-514040 while the ship was in the
port of Amuay Bay, Venezuel a.

At about 0030 on this date, the Second Assistant Engi neer and
the Third Mate were in the officer's ness drinking coffee when they
heard soneone in the officer's pantry. Appellant was taking sone
meat out of the refrigerator in the officer's pantry. The Second
Assistant went to the pantry. He told Appellant that he had no
busi ness being there and ordered himto get out. Wrds were
exchanged between the two nen. Appellant wal ked to the far side of
t he doorway between the pantry and the galley. Wen the Second
Assistant attenpted to close this door, Appellant grabbed the
Second Assi stant, turned him around and pushed hi m backwards across
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the galley. The Third Mate heard the noise and entered the pantry
intinme to see the Second Assistant attenpting to regain his

bal ance. Either when the Second Assistant was agai n approaching
the door in order to close it or before he had fully recovered from
the first shove, he was pushed by Appellant a second tine. The
Third Mate told themto stop and departed to call the Master upon
the request of the Second Assistant. Appellant went to his
quarters. Appell ant wei ghed about 215 pounds and the Second

assi stant about 150 pounds.

There is no record of prior action having been taken agai nst
Appel | ant .

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the decision of the Examner is
not supported by reliable, probative and substantial evidence;
t here have been errors of law, the testinony of the Third Mate is
contradi ctory and confused; and the testinony of the Second
Assistant is contradictory to that of the Third Mate. It is
respectfully submtted that the decision of the Exam ner should be
reversed and the charge of m sconduct dism ssed.

APPEARANCES ON APPEAL: Sol C. Berenholtz, Esquire, of Baltinore,
Maryl and, of Counsel.

OPI NI ON

The conflicting testinony of the Second Assistant Engi neer and
Appel | ant presented an issue of credibility which was resol ved by
t he Exam ner against Appellant. The Exam ner, as the trier of the
facts who heard and saw the witnesses, was in the best position to
judge their credibility.

Al t hough the testinony of the Third Mate is not identical to
that of the Second Assistant and is sonewhat confused, it is
substantially in accord with the testinony of the Second Assi stant
in all material respects. A person's recollection of his
observations at a disorderly scene is subject to error as to
details. Therefore, the slightly differing testinony of the two
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of ficers, concerning at just what point of Appellant's recovery the
second shove took place (see findings of fact), is not a reflection
upon the credibility of either officer.

The testinony of the Third Mate is not too clear. But the
gist of it is that he heard the argunent while still sitting in the
officer's ness although he was not in a position to see what was
taking place until he went to the pantry after the first tine the
Second Assi stant had been shoved. The Third Mate incorrectly
referred, at tines, to "two pushes" because he apparently assuned
fromthe Second Assistant's position that he had al ready been
shoved once by the tinme the Third Mate coul d see what was
happeni ng.

For these reasons, it is ny opinion that the reliable,
probative and substantial evidence rule has been fully conplied
with by neans of the testinony of the Second Assistant and the
Third Mate.

Conduct such as this tends to underm ne the authority of
officers which is necessary in order to maintain the required
di sci pl i ne on board shi ps.

ORDER

The order of the Exam ner dated at Phil adel phia, Pennsyl vani a,
on 16 Septenber 1955 is AFFI RVED.

J. A Hrshfield
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D.C., this 6th day of April, 1956.

*xx**x  END OF DECI SION NO. 873 **=***
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