Appeal No. 858 - ARTURO MELENDEZ v. US - 7 February, 1956.

In the Matter of Merchant Mariner's Docunent No. Z-674063 and all
ot her Licenses, Certificates and Documents
| ssued to: ARTURO MELENDEZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

858
ARTURO MELENDEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 27 July 1955, an Exam ner of the United States Coast CGuard
at New York, New York suspended Merchant Mariner's Docunent No.
Z-674063 issued to Arturo Mel endez upon finding himaguilty of
m sconduct based upon three specifications alleging in substance
that while serving glory hole steward on board the Anerican SS
UNI TED STATES under authority of the docunent above descri bed, on
or about 13 July 1955, while said vessel was in the port of Le
Havre, France, he wongfully had alcoholic liquor in his
possession; he directed threateni ng and abusi ve | anguage towards a
fellow crew nenber, Master-at -Arns M W Rozelle; and he assaul ted
and battered a fellow crew nenber, Master-at-Arns R H Hood. The
Exam ner concluded that the two other specifications were not
proved.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
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counsel of his own choice and he entered a plea of "not guilty" to
t he charge and each specification proffered against him

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence the testinony of two ship's
officers and three nasters-at-arnms including the two referred to in
t he above specification. At subsequent tinmes during the hearing,
a certified copy of the Oficial Logbook entry pertaining to these
three related incidents was introduced in evidence as were
statenents (attached to the log entry): by the above five
W t nesses. Another statenent attached to the log entry was al so
received in evidence. This was a statenent by Second Oficer
Boucher who did not testify at the hearing. These statenents were
taken during the Master's investigation at sea on 14 july 1955.

I n defense, Appellant offered in evidence the testinony of
t hree nenbers of the crew who witnessed the events i mmedi ately
prior to the alleged assault and battery upon Hood. Appellant also
testified under oath and submtted a certified copy of the entry
in the Oficial Logbook relating the injuries received by himon
the date of the alleged offenses.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced his decision and concl uded that the charge
and three specifications had been proved. He then entered the
order suspendi ng Appellant's Merchant Mriner's Docunent No.
Z- 674063, and all other licenses, certificates, and docunents
| ssued to Appellant by the United States Coast Guard or its
predecessor authority, for a period of six nonths - two nonths
outright suspension and four nonths suspension on probation until
twel ve nonths after the termnation of the outright suspension.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 13 July 1955, Appellant was serving as glory hole steward
on board the Anerican SS UNI TED STATES and acting under authority
of his Merchant Mariner's Docunent No. Z-674063 while the ship was
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in the port of Le Havre, France, preparing to get underway at 2400.

At about 2345 on this date, Appellant returned on board by way
of the crew gangway |eading to the after upper deck in the vicinity
of a passenger area. Appellant had three bottles of beer in his
pockets. There were regul ations posted on the ship prohibiting the
crew fromtaking beer on board although beer was sold to the crew
on board the ship. Appellant showed his crew pass to
Master-at-Arns Gall ager who was on watch at the gangway. The
| atter permtted to go on board w thout comment about the beer.

Two additional Masters-at-Arns, Rozelle and Hood, were on duty
a few feet inboard of the crew gangway. Wen Rozelle saw
Appel l ant's bottles of beer, Rozelle told Appellant to get rid of
the beer. Appellant threw one bottle over the side and conti nued
to wal k towards the | adder leading to his quarters on the nmain deck
("B" deck) which was the next deck below. Rozelle stopped
Appel | ant before he reached the | adder and told himto get rid of
the rest of the beer. A brief but |oud argunent followed during
t he course of which Appellant threatened to "take care" of Rozelle
when they got to New York. A group of passengers gathered about
the scene. Third Oficer Schretzman, in charge of the gangway
wat ch, qui eted the disturbance by ordering Appellant to throw the
other two bottles of beer over the side and to produce his crew
pass. Appellant obeyed, w thout comment, the order concerning the
beer but he seened to be unable to |locate his crew pass. Third
O ficer Schretzman then ordered Appellant to go to his quarters.

In the nmeanwhil e, Second O ficer Brooks observed the incident
fromhis docking station. He was on the starboard w ng of the
after docking bridge, one deck above the crew gangway, supervising
the singling up of the after lines. Second Oficer Brooks called
to Master-at-Arnms Hood and ordered himto take Appellant bel ow at
about the sane tine the Third O ficer ordered Appellant to go bel ow
to his quarters. Appellant went down the |adder to "B" deck
foll owed by Hood as well as Rozelle. Appellant the Third Oficer
did not hear the order issued to Hood by the Second O ficer and the
Third O ficer did not object when both Hood and Rozell e vol unteered
to escort Appellant to "B" deck. No words were exchange as the
three nmen went down the | adder.

At the bottom of the |adder, the argunent was continued -
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presunmably with respect to Appellant's failure to surrender his
crew pass. Rozelle or Hood grabbed Appellant's left wist and

tw sted his armup behind his back. Appellant was then either
thrown to the deck on his back or knocked to the deck by the bl ows
of the two Masters-at-Arns. Rozelle put a knee on Appellant's
chest or stomach and both hands around Appellant's neck in a
strangl e hold. Hood forcefully kicked Appell ant before he went
above to get an officer. \Wen another Second Oficer, M. Boucher,
reached the scene, Rozelle was still choking Appellant. The Second
O ficer ordered Rozelle to rel ease Appellant; Appellant struck Hood
a bl ow when freed. Second O ficer Boucher imedi ately prevented any
further fighting by ordering the Masters-at-Arns not to touch
Appel | ant and by ordering Appellant to go to his quarters.

A short time later, Appellant reported to a ship's surgeon for
a nedical examnation. It was determ ned that Appellant's dental
pl at e had been damaged; he had been brui sed and had suffered
abrasions on his forehead, arnms and back; the active novenent of
his left wist and fingers was limted to fifty per cent of nornal;
his left shoul der was strained; and his spine was in a painful,
tender condition. Appellant was given an off duty slip and codei ne
to relieve the pain fromhis injuries. Appellant stated, w thout
contradiction, that he did not work for the bal ance of this voyage
whi ch was conpleted on 18 July 1955.

Hood cl ai ned to have been injured but did not submt any
evi dence of the nmedical treatnent which he testified he recei ved as
aresult of this incident.

There is no record of prior disciplinary action having been
t aken agai nst Appellant during his ten years at sea.

BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the ultimate findings that the three
speci fications were proved are inconsistent with order findings
made by the Exam ner and agai nst the weight of the evidence.

Appellant's only offense wth respect to the beer was to take
It on board a ship, contrary to the ship's regul ations, where beer
was sold to the nenbers of the crew If it was wongful to have
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al cohol on board, then the steanship conpany was al so at fault.

The | anguage Appel lant directed towards Rozelle did not put
himin fear of harmor have any effect on the passengers.

The finding that Appellant assaulted and battered Hood is not
consistent with the finding that Appellant did not assault and
batter Rozelle. The disinterested wtnesses Bl ack and Mack
testified that Appellant was kicked and ot herwi se beaten by the two
Masters-at-Arns. The Exam ner's rejection of testinony by Rozelle
and Hood (that Appellant assaulted and battered Rozelle) cast
serious doubt upon all their testinony. The striking of Hood by
Appel | ant was not an isolated incident but part of a sequence of

events which nust be consider in toto. Appellant should

not be punished for striking Hood who nonents before had ki cked,
punched and otherw se battered Appellant. He was in a severe state
of shock and in pain when he struck Hood. If Appellant is

puni shed, this would sanction the use of unnecessary force by
ship's petty officers.

In conclusion, it is submtted that the order is excessive
since Appellant was found guilty of |ess serious offenses than
those with which he was originally charged. Rozelle and Hood
shoul d have been charged with assault and battery upon Appell ant.
It 1s respectfully requested that the findings of the Exam ner be
reversed.

APPEARANCES: M. WIlliamL. Standard of New York City By Lester
E. Fetell, Esquire, of Counsel.

OPI NI ON

It is ny opinion that there is sone nerit Appellant's
contention that the Exam ner's ultimate findings and concl usi ons as
to the proof of the three specifications are not consistent with
the evidentiary findings of fact nmade by the Exam ner. These
evidentiary findings of an Exam ner, based on his judgnent as to
the credibility of witnesses whom he observed, will not be
di sturbed on appeal unless such findings are clearly erroneous.

But secondary or derivative findings or inference, which rest upon
t he basic and underlying evidentiary findings, wll not be accepted
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when the derivative inferences are not rational. Anerican

Tobacco Co. V. The Katingo Hadjipatera (C.S. 2, 1951) 194 F. 2d
449.

The ultimate finding that Appellant wongfully had al coholic
| iquor in his possession on board the ship nust be reversed and the
specification dism ssed. Although the taking of beer on board was
prohibited, it is also true that the nenbers of the crew were
permtted to purchase beer on the ship. Hence, the nere possession
of beer on board cannot be considered to have been w ongful.
Appel | ant shoul d have been charged with a violation of the
prohi biti on agai nst taking beer on board the ship.

The Exam ner did not make any specification as to the extent
to which he considered that Appellant directed threatening and
abusi ve | anguage towards Rozelle. The Examner did state that
since he did not believe the testinony of Rozelle and Hood t hat
Rozelle did not hold Appellant's neck in a choking position when
they |l ater reached the bottom of the | adder, the Exam ner equally
doubted that the |anguage used by Appellant was as Hood and Rozel |l e
testified it was. The Exam ner indicated that he accepted the
version of Second O ficer Brooks that Appellant told Rozelle, in a
t hreat eni ng manner, that he would be "taken care of" in New York.
This was simlar to the testinony of Third Oficer Schretzman and
constituted an abuse of the position of authority of Mster-at-Arns
Rozel | e whose official capacity while on duty was to assist in
mai ntai ni ng di scipline and order on board the ship. Therefore,
this infraction of discipline was an act of m sconduct comm tted by
Appel l ant. The comm ssion of this act in the presence of passengers
was not conducive towards instilling confidence in the passengers
as to the degree of discipline which they could expect on the ship.

The opening comments in this opinion were directed mainly
towards the conclusion that the specification alleging assault and
battery upon Hood was proved. The Exam ner specifically rejected
the testinony of the two Masters-at-Arns that Appellant started the
fight at the bottomof the | adder by striking Rozelle and that
Rozelle did not get a strangle hold on Appellant. Both
Masters-at-Arns testified that Appellant was restrai ned by Rozelle
pl aci ng his knee on Appellant's chest and his (Rozelle's) hands on
Appel |l ant' s shoul ders. But the extent of the restraint, as
testified to by Rozelle and Hood, is refuted by the Statenent of
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Second O ficer Boucher, the testinony of Appellant, Black, Mack and
Janes, and the log entry pertaining to Appellant's nedi cal
exam nation after the fight.

The evidence is clear that Appellant was chocked, kicked and
severely beaten by the two Masters-at-Arns. Consequently, there is
no doubt that the actions of the two Masters-at-Arns grossly
exceeded the force that was necessary for themto use in the
execution of their duties. For these reasons, it is my opinion
t hat Appel | ant shoul d not have been found guilty of the offense of
assault and battery upon Hood for striking himas soon as Appel |l ant
was rel eased by Rozelle. Under the circunstances Appellant should
not be blanmed for striking a man who had just kicked Appel | ant
whil e he was being held on the deck by another seaman. This is
different fromthose cases where there has been an intervening
period after the termnation of an initial assault. It has been
hel d that where a person has been assaulted w thout cause, he may

| medi ately retaliate within reasonable limts. 5 Corpus Juris

748. The latter theory seens to have appropriate application in
this case.

Moreover, the evidence indicates that the fight started as a
result of Rozelle asking Appellant for his crew pass. Not only did
Second O ficer Brooks not testify that he had issued any order to
get Appellant's crew pass, but Rozell admtted that he understood
that the order of M. Brooks to escort Appellant bel ow was given to
Hood.

The ultimate finding of fact and concl usion that Appellant
assaulted and battered Hood is reversed and the specification is
di sm ssed.

The order will be nodified in view of the dism ssal of two of
the three specifications.

ORDER

The Order of the Exam ner dated at New York, New York, on 27
July 1955, is nodified to directing an adnonition agai nst
Appellant. I n accordance with 46 CFR 137.09-75(d), Appellant is
advised that this adnonition will be nade a matter of official
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record.
As so MODI FI ED, said Order if AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 7th day of February, 1956.

*xx%xx  END OF DECI SION NO. 858 ****x

Top
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