Appeal No. 851 - WARREN P. TOBEY v. US - 4 January, 1956.

In the Matter of License No. 179584 and all other Licenses,
Certificates and Docunents
| ssued to: WARREN P. TOBEY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

851
WARREN P. TOBEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 26 August 1955, an Exam ner of the United
States Coast CGuard at Baltinore, Maryl and, suspended License No.
179584 issued to Warren P. Tobey upon finding himaguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as Second O ficer on board the Anerican SS LI BERTY
BELL under authority of the |license above descri bed, on or about 16
June 1955, while said vessel was in the port of Bonbay, India, he
assaulted and battered the First Assistant Engi neer, Dennis Powers,
with a bottle.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own choice and he entered a plea of "not guilty"”
to the charge and specification proffered against him

Ther eupon, the Investigating Oficer and Appellant's counsel
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made their opening statenments and the Investigating Oficer
I ntroduced in evidence the testinony of First Assistant Engi neer
Power s.

I n defense, Appellant offered in evidence his sworn testinony
as well as the testinony of Boatswain Vickerman, Third Cook
Lavel ock and nessman Anderson. Appellant testified that he was
attacked by Powers with a catsup bottle and Appellant's |left hand
was i njured either when he attenpted to defend hinself or when he
t ook the broken top of the catsup bottle away from Powers after
Powers struck Appellant with it.

The Exam ner received in evidence a certified copy of an entry
in the Oficial Logbook of the LIBERTY BELL. This entry pertains
to the incident in question.

At the conclusion of the hearing, having heard the argunent of
Appel l ant' s counsel and given both parties an opportunity to submt
proposed findings and concl usi ons, the Exam ner announced his
deci sion and concl uded that the charge and specification had been
proved. He then entered the order suspendi ng Appellant's License
No. 179584, and all other licenses, certificates and docunents
| ssued to Appellant by the United States Coast CGuard or its
predecessor authority, for a period of three nonths.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 16 June 1955, Appellant was serving as Second O ficer on
board the Anmerican SS LIBERTY BELL and acting under authority of
his License No. 179584 while the ship was in the port of Bonbay,
| ndi a.

At about 0800 on this date, the Master, Appellant and First
Assi st ant Engi neer Powers were in the Oficers' Sal oon eating
breakfast at their respective tables. The Mates' table was on the
starboard side of the forward part of the sal oon, the Engineers’
table was on the port side and the Master's table was between the
other two. There were two chairs aft of each table and a cushi oned
settee, attached to the forward bul khead, running athwartship
bet ween the port and starboard bul khead. The starboard bul khead
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was between two and three feet fromthe starboard end of the Mates'
tabl e. The settee provi ded unbroken table seating for all three
tables. There was a fan on the starboard bul khead near the NMates'
tabl e and approximately five feet above the deck.

Appel l ant was sitting on the settee near the outboard side of
the starboard table. He conversed with the Master and conpl ai ned
to himabout the quality of the food on the ship. Appellant told
t he Master that Powers, anpbng others, had expressed objection to
the food. After the Master |eft the sal oon, Appellant and Powers
were the only persons there except nessman Anderson who passed
t hrough in the performance of his duties.

Powers told Appellant that he should not have used Powers'
nanme as one of the conplainants about the food. This lead to a
heat ed argunment and Powers wal ked over to the starboard end of the
tabl e where Appellant renmained seated on the settee. Appellant
arose to a hal f-standing position between the settee and the table,
reached across the table and struck Powers on the head with a
bottl e of catsup which Appellant held in his |eft hand. Powers
head was cut by the blow. The bottle broke and severely cut
Appel | ant between the thunb and i ndex finger of his |left hand.
Appel l ant transferred the remaining portion of the bottle to his
ri ght hand and delivered bl ows which cut Powers on his left arm
Powers' |lip was also cut or split during the fracas. Messnman
Ander son head the noise fromthe pantry. During the course of this
I ncident, the fan guard was bent so that the blades of the fan
struck the guard and nade a | oud noi se.

The Boat swai n heard the noi se caused by the fan and he entered
the Oficers' Saloon at approximately the sane tinme as the Third
Cook arrived on the scene. Neither of the latter two seanen saw
any blows struck. Appellant was on the settee and Powers was
| eani ng over the Mates' table froma standing position. Blood and
catsup were scattered around the saloon. Appellant still held the
top of the bottle in his right hand. The Boatswain turned the fan
off and then further separated the two injured nen. After Powers
and Appellant were given first aid treatnent, they were
hospitalized for periods of seven and ei ght days, respectively,
before returning to their regular duties on the ship.

There is no record of prior disciplinary action having been
t aken agai nst Appellant during his 31 years at sea.
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BASI S OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant denies the truth of a considerable portion of
Powers' testinony at the hearing. Appellant contends that it would
have been inpossible for himto rise to a standing position from
the settee; Powers struck the fan guard with the bottle and broke
the bottle when he raised it to strike Appellant; he defended
himself with his hands and feet; Powers cut his armon the broken
bottle top held by Appellant while he was defendi ng hinsel f agai nst
attack by Powers; the latter's lip was cut when he was kicked by
Appel | ant; and Powers nmade statenents to the Boatswai n and anot her
seaman that Powers assaul ted Appellant by junping or diving across
the table at him Appellant requests that these seanen be
guesti oned concerning the adm ssions nade to them by Powers.

OPI NI ON

The result in this case rests |argely upon whether Appellant's
or Powers' testinony is correct as to what occurred when they were
alone in the Oficers' Saloon. The Exam ner accepted Powers'
version of the incident and rejected the testi nony of Appell ant
t hat Powers was the aggressor. Since this is a case which nust be
resol ved by a choice between the directly conflicting testinony of
two witnesses, | accept the determ nation by the Exam ner who was
I n the best position to decide questions of credibility since he
saw and heard the w tnesses.

The admtted fact that Appellant had the neck of the bottle in
hi s hand when others entered the saloon is strong circunstanti al
evidence against him There is little |likelihood that Appellant
coul d have gotten this small ragged-edged piece of glass out of the
hand of Powers while Appellant's novenents were limted by the
presence of the table in front of the settee. But it seens
apparent that Appellant could have risen to a partially standing
position in order to strike Powers on the head wth the bottle.
The entry in the ship's Oficial Logbook supports Powers' claim
that he was injured on his head as well as on his face and | eft
arm

The fan guard which was bent during this incident could have
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been bent by Powers striking it with his head or by it being struck
by the bottle. The nature and position of this guard, however,
woul d | ead one to believe that it was bent by Powers' head rather
than by a bottle, presumably when he recoiled from Appellant's
attack. Further, it seens nore probable that a catsup bottle would
be deflected by the guard w thout breaking the bottle or bending

t he guard when the bottle was being swung and was near the top of
the swing. Speculation on this circunstantial evidence seens
poi ntl ess, however, when the cut on Powers' head and his dazed
condition both point to a hard bl ow being delivered on his head

Wi th an object such as a bottle rather than the striking of the fan
guard by Powers' own novenent. Appellant did not submt any
testinony simlar to his contention on appeal that Powers broke the
bottle on the fan when he raised the bottle to strike Appellant.

Nor was the Boatswain questioned at the hearing with respect to the
adm ssi ons by Powers which Appellant now clains were nmade to the
Boat swai n and the other seaman who escorted the two injured nen to
the hospital. Appellant nmust have known of any such adm ssions at
the tinme of the hearing because both he and Powers were taken
ashore in the sanme | aunch.

It is not likely that Powers would have been cut on the arm by
the remains of the bottle if Appellant was | eaning back and ki cking
at Powers to ward off his blows. Also, the latter nethod of
def ense seens inprobable in view of the undisputed fact that
Appel | ant had the neck of the broken bottle with which to defend
himself if necessary, and had the table in frot of him which nust
have made any ki cks high enough to hit Powers' face extrenely
difficult to deliver.

For these reasons, it is nmy opinion that the order of three
nont hs suspension was entirely justified and m ght well have been
one of greater severity.

ORDER

The order of the Exam ner dated at Baltinore, Maryland, on 26
August 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant
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Dat ed at Washington, D. C., this 4th day of January, 1956.

**xx* END OF DECI SION NO. 851 ***xx
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