Appeal No. 827 - GERARDO BORIA v. US - 11 August, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-593486 and all
ot her Licenses, Certificates and Docunents
| ssued to: GERARDO BORI A

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

827
GERARDO BORI A

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 26 April 1955, an Exami ner of the United States Coast CGuard
at New York, New York, revoked Merchant Mariner's Docunent No.
Z- 593486 issued to Gerardo Boria upon finding himguilty of
m sconduct based upon a specification alleging in substance that
while serving as a utilityman on board the Anmerican SS EXCALI BUR
under authority of the docunent above described, on or about 7
February 1955, while said vessel was at sea, he wongfully had in
hi s possession a narcotic substance; to wit, nmarijuana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer and counsel for Appellant
made their opening statenents. The Investigating Oficer then
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I ntroduced in evidence the testinony of the Chief Mate, Third Mate
and a Custons Agent. Several exhibits were also placed in evidence
by the Investigating Oficer.

I n defense, Appellant offered in evidence his sworn testinony.
He stated that he went to the ship's doctor because of severe back
and shoul der pains; the treatnent prescribed by the doctor caused
Appel | ant to have an unfavorabl e reaction; he obtained a package of
what he thought were "tintillo" |eaves froma wonman acquai ntance in
Barcel ona since he felt sick; he did not | ook at or use the
"tintillo" |eaves after |eaving Barcelona on 5 February alt hough he
was still in pain; and the package of "tintillo" |eave were taken
away from Appellant during an inspection of the ship on 7 February.
Appel l ant al so testified that he had never used marijuana or
previously seen it; and he deni ed having know edge that the
substance in the package was marijuana. A sanple of so-called
"tintillo" | eaves was received in evidence as a defense exhibit.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunment No. Z-593486
and all other licenses, certificates and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

PO NT 1. The evidence that the ship's doctor suspected Appel | ant
of using marijuana was contrary Appellant's rights because it was
hear say evi dence unsupported by evidence that Appell ant used
mari j uana.

PO NT 2. No evidence was produced to show that Appellant knew t he
cigarette contained marijuana. Appellant's reference to the
cont ai ner of seeds indicates that he did not know about the
cigarette. The other contents of the | ocker should have been

anal yzed.
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PO NT 3. Appellant's claimthat he thought he had obtai ned
“tintillo" leaves to relieve his pain is supported by his prior
visit to the ship's doctor. This explanation placed the burden
upon the Investigating Oficer to prove guilty know edge beyond a
reasonabl e doubt.

PONT 4. Since it is uncontroverted that the "tintillo" was found
in Appellant's | ocker, his rights were prejudi ced when the Exam ner
stated that his story was "incredible." The search of Appellant's
| ocker was not | egal because the Master of the ship was not
present.

In conclusion, it is respectfully submtted that the concl usions
and findings of the Exam ner shoul d be reversed.

APPEARANCES: Oscar (Gonzal es-Suarez, Esquire, of New York Cty,
of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a foreign voyage including the date of 7 February 1955,
Appel | ant was serving as a utilityman on board the Anmerican SS
EXCALI BUR and acting under authority of his Merchant Mariner's
Docunent No. Z-593486. The ship departed from Barcel ona, Spain, on
5 February, for the return trip to the United States.

Wiile the ship was at sea on 7 February 1955, a search of
portions of the ship was instituted because the ship's doctor
suspect ed Appel |l ant of snoking marijuana. Appellant's | ocker was
searched in his presence after he had unlocked it at the request of
the Third Mate. In a pocket of a coat in the | ocker, the Third
Mate found a hand-rolled cigarette which was about three inches
| ong and had twi sted ends. The Third Mate opened the cigarettes
and saw a greeni sh substance simlar to tobacco. Wen the Third
Mat e asked Appellant what this substance was, Appellant seened
nervous and he did not answer the question but kept referring to an
open contai ner of seeds on a table or desk to the right of his
| ocker. (This lack of responsiveness may have been due to
Appel I ant' s poor command of the English | anguage.) The substance
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i n the open container was different than that which was in the
cigarette. Hence, the container was not taken into custody by the
Third Mate.

The hand-rolled cigarette was given to the Chief Mate by the
Third Mate. After showing it to the Master, the Chief Mate pl ace
it in an envelope in his desk until turning it over to the Custons
authorities upon arrival at the Port of New York. Analysis at the
U S. Custons Laboratory in New York City disclosed that the
contents of the cigarette were nmarijuana residue and weeds. The
total weight was nine grains including the cigarette paper.

OPI NI ON

Appel | ant does not contest the evidence that marijuana was
found in the pocket of a coat in his |locker. Appellant admts that
he knew sonme substance was in his coat but clains that he thought
it was "tintillo" and not marijuana. These facts alone are
sufficient to make out a prina facie case of wongful possession by
the rebuttabl e presunption of fact of conscious and know ng
possession arising fromthe proof of physical possession of the

marijuana cigarette. Yes Hemv. U S (1925), 268 U S. 178,

185, 46 CFR 137.21-10. This presunption can only be rebutted by
evidence which nust, if believed by the trier of facts, establish
facts from which reasonabl e m nds can draw but one inference.

Wl fgang v. Burrows (C. A D.C, 1950), 181 F2d 630. In other

wor ds, the countervailing evidence nust constitute substanti al

evi dence to overcone the presunption. But Appellant's version as
to how the marijuana got in his coat did not constitute substanti al
evi dence because the Exam ner, as the trier of the facts who was in
t he best position to judge the credibility of the w tnesses,
specifically stated that he thought Appellant's story was

I ncredi bl e.

The finding of incredibility as to Appellant's testinony is
supported by several factors:

1. The ship's nedical |og shows that Appellant visited the
doctor only once despite clains of severe pains.

2. The so-call ed package of "tintillo" was in the usual form
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of a marijuana cigarette and this would be a nost
peculiar way to wap a herb to be used for nedication.

3. Appel l ant did not attenpt to nake any use of the
“tintillo" although his pains continued after the ship
departed from Bar cel ona.

4. Upon careful exam nation, the Exam ner determ ned that
the "tintillo" definitely differed in appearance fromthe
marij uana which was found in Appellant's | ocker.

Thus, the Examner's rejection of Appellant's testinony is
wel | supported and the prima facie presunption of know edge of
possessi on has not been rebutted by Appellant's inprobable story.
Since the specification alleges wongful possession and not use,
t he hearsay evidence as to the suspicion of the ship's doctor
merely corroborates the prinma facie case against Appellant. 1In the
face of this adequate proof of the specification it would have
served no purpose to analyze additional contents of the | ocker
whi ch were not under suspicion of containing marijuana. |In this
connection, it is also noted that the quantum of proof required in
t hese renedi al adm nistrative proceedings is substantial evidence
rat her than proof beyond a reasonabl e doubt as contended on appeal.
And it is well known that reasonabl e searches are perm ssible on
board ships by the delegated authority of the Master and in his
absence fromthe scene of the search.

Since the presence of narcotics on board ships is considered
to be such a serious threat to lives and property, the order of
revocation nmust be sustained in accordance with the requirenent of
46 CFR 137.03-1.

ORDER

The order of the Exam ner dated at New York, New York, on 26
April 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant
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Dated at Washington, D. C., this 11th day of August, 1955.
***x*x  END OF DECI SION NO 827 ****x*
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