Appeal No. 825 - MELVIN C. PERKINSv. US - 28 July, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-210513-D6 and
all other Licenses, Certificates and Docunents
| ssued to: MELVIN C. PERKI NS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

825
MELVI N C. PERKI NS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 13 April 1955, an Exam ner of the United States
Coast CGuard at Baltinore, Maryland, revoked Merchant Mariner's
Docunent No. Z-210513-D6 issued to Melvin C. Perkins upon finding
himguilty of m sconduct based upon four specifications and
| nconpet ence based upon one specification. The m sconduct
specifications allege in substance that while serving as an acting
abl e seaman on board the Anerican SS ORLAND LOOM S under authority
of the docunent above described, Appellant wongfully failed to
performhis duties as hel msman on or about 13 February 1952 and he
del i berately di scharged phl egm and nucus on the ness hall deck
during nealtinme on divers dates between 14 Decenber 1951 and 20
February 1952; he indulged in other repul sive manneri sns between
the latter two dates; he wongfully failed to appear, on 28
February 1952, as directed by a duly issued and served subpoena;
and while serving as a w per on board the Anerican SS TI LLAMOOK
under authority of his docunent, he wongfully failed to perform
his assigned duties while the ship was at sea on or about 11 August
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1953. The inconpetence specification alleges that Appellant was in
February 1952, and still is, unfit by reason of his nental
condition to performduties on board nerchant vessels of the United
States as authorized by his Merchant Mariner's Docunent. The

Exam ner concl uded that two ot her m sconduct specifications were
not proved.

On 4 April 1955 at Baltinore, Maryl and, Appellant was served
wi th the charges and specifications under consideration. The
charge sheet ordered Appellant to appear at Baltinore, Maryl and,
for a hearing at 1000 on 12 April 1955.

The hearing was convened at the scheduled tinme and place on 12
April 1955. Since Appellant was not present, the Exam ner recessed
the hearing until 1400 in order to give Appellant an opportunity to
put in an appearance. The hearing was reconvened at 1400.

Appel | ant had not appeared or contacted the Coast Guard. The

Exam ner noted Appellant's default and declared that the hearing
woul d be conducted in absentia. This procedure was in accordance
with 46 CFR 137.09-5(f).

The I nvestigating Oficer who had served the charges and
specifications on Appellant then verified this fact. The
| nvestigating Oficer states that service was nmade on Appellant, on
4 April 1955, after Appellant had filed an application for a
duplicate Merchant Mariner's Docunent. The reverse side of the
charge sheet contains the statenent that Appellant was formally
served on 4 April 1955. This statenent was signed by the
| nvestigating Oficer and three other Coast Guard O ficers as
W t nesses to the service.

I n accordance with 46 CFR 137.09-35, the Exam ner entered
pl eas of "not guilty," on behalf of Appellant, to the charges and
each specification.

Ther eupon, the Investigating Oficer nmade his opening
statenent including particulars concerning the service of the
charges and specifications upon Appellant. At the tinme of service,
Appel | ant was given a full explanation of the nature of the
proceedi ngs, the rights to which he was entitled and the possible
results of the hearing. Anong other things, the Investigating
O ficer stated that he specifically advised Appellant of his right
to be represented either by an attorney or nonprofessional counsel.
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The above referred to statenment was placed upon the reverse side of
t he charge sheet form when Appellant refused to sign the
acknow edgenent of receipt on the reverse side of the form

The I nvestigating Oficer introduced in evidence several
docunentary exhibits and the testinony of Daniel H Haines who was
serving as deck nai ntenance nman on the ORLAND LOOM S during the
voyage between 14 Decenber 1951 and 20 February 1952. One of the
exhibits is a petition protesting agai nst Appel |l ant because of his
filthy and repul sive behavior on the latter voyage of the ORLAND
LOOM S. Haines identified this petition and his testinony supports
t he statenents about Appellant which are contained in the petition.
Hai nes testified that the idea for the petition originated at a
weekly crew neeting since the unlicensed personnel objected to
eating with Appel |l ant because of his disgusting habits.

At the conclusion of the hearing, the Exam ner announced his
findings and concluded that the charges had been proved by proof of
t he above five specifications. He then entered the order revoking
Appel l ant's Merchant Mariner's Docunent No. Z-210513-D6 and all
ot her licenses, certificates and docunents issued to this Appellant
by the United States Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

1. Appellant was not legally given notice of the hearing.

The hearing was inproperly held in Baltinore instead of
Norfol k where the voyage was conpleted. Since the hearing was
not a fair one, the case should be remanded to permt
Appel l ant to produce evidence. Appellant cannot be properly
tried until he is nentally fit for sea duty.

2. The testinony of witness Haines is the only basis for
finding that Appellant failed to performhis duties as
hel msman on 13 February 1952.

3. The petition protesting agai nst Appellant's behavi or on
the ORLAND LOOM S, which was signed by twenty-three of
Appel l ant' s shi pmates, including the Master, is not rel evant
and is of questionable efficacy since it is dated six days

file:////hgsms-lawdb/users/K nowl edgeM anagementD... S%6208& %20R%20679%20-%620878/825%20-%20PERKINS.htm (3 of 10) [02/10/2011 1:26:49 PM]



Appeal No. 825 - MELVIN C. PERKINSv. US - 28 July, 1955.

after the conpletion of the voyage on 20 February 1952.

Hai nes was the only signer of the petition who testified at
the hearing. Hi s testinony included m nute details concerning
Appel l ant's behavior at a tine nore than three years earlier;
but this was the result of |eading questions and the fact that
Hai nes was not cross-exam ned.

4. The specification alleging the discharge of nmucus is

al nost self-convicting because of its repul sive nature. The
repetitious reference to nucus woul d nauseate the stoutest
judicial mnd.

5. Appellant denies that he received service of a subpoena to
appear on 28 February 1952. This incident is nore than three
years old and it should have been dropped by the Coast Cuard.

6. Certified copies of entries in the rough deck | ogbook of
the TILLAMMOXK are the only evidence pertaining to Appellant's
alleged failure to performhis duties on 11 August 1953.
These entries indicate that Appellant was ill on 11 and 12
August 1953.

7. The charge of inconpetence was not proven because the two
U S. Public Health Service docunents do not state the facts

upon which the conclusion is based that Appellant was not fit
for sea duty.

8. Since 46 U S.C. 239 is penal in character and nust be

strictly construed (Fredenberg v. Witney (D.C. Wash.,
1917), 240 Fed. 819), there should have been a proper hearing.

Joyce v. Bulger (D. C. Wash., 1916), 240 Fed. 817. There
IS no provision in the Admnistrative Procedure Act for

hearings in absentia as provided for in 46 CFR
137.09-5(f).

9. A person of Appellant's low intelligence should have been
represented by counsel since it is questionable whether
Appel l ant realized the true gravity of the case.

10. For the above reasons, it is respectfully submtted that
a prima facie case was not |legally made out agai nst Appellant.
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APPEARANCES: J. Deens Barnard, Esquire, Legal A d Bureau,
Bal ti nore, Maryl and, of Counsel.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a foreign voyage between 14 Decenber 1951 and 20 February
1952, Appellant was serving as an acting able seaman (until 13
February) on board the American SS ORLAND LOOM S and acti ng under
authority of his Merchant Mariner's Docunment No. Z-210513-D6.
From 13 February until the end of the voyage, Appellant was serving
as an ordi nary seanman.

On 13 February 1952, Appellant was on the 1200 to 1600 watch
while the ORLAND LOOM S was at sea. At about 1310 on this date,
Appel | ant had the hel nsman wat ch during rough weat her when he |eft
t he wheel unattended and sat on a stool in the wheel house. The
shi p had swung 35 degrees off her course before the Oficer of the
Wat ch realized what had happened. Appellant was relieved of the
hel meman wat ch and denoted to ordinary seaman by the Master at this
tinme.

On this voyage, Appellant was continually dirty both in person
and clothing. Appellant habitually spat on the deck in the ness
hall; he repeatedly spat on and bl ew nucus fromhis nose directly
to the deck on nore than one occasion. Due to these and ot her
repul sive habits which Appellant did not stop upon request by the
ot her nmenbers of the crew, the unlicensed personnel on the ship
voted to exclude Appellant fromthe ness hall during nealtines.

Al so on the voyage, Appellant was obsessed with the belief
that his shipmtes were plotting agai nst hi mw thout provocation;
he made conpletely fictitious statenents to various persons in
authority; he was steering the ship nore than 30 degrees off her
course on nunerous occasions; and Appel |l ant caused an additi onal
burden to be placed on his shipmates because it was found that he
could not be trusted to performonly the nost sinple tasks.
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A petition dated 26 February 1952 and contai ning sone of the
above facts was signed by the Master of the ORLAND LOOM S and
twenty-two nenbers of the crew on the voyage in question. This
petition concluded by protesting agai nst Appellant being permtted
to continue his efforts to becone a qualified nerchant seaman and
predi cting that Appellant woul d cause conti nuous trouble for
everyone wth whom he cane in contact as a nerchant seaman. It was
stated opinion of the signers of the petition that Appellant was
“conpletely unfit, nentally and physically, to go to sea and |live
in the close contact with other nen which such a life required."

At 1330 on February 1952, Appellant failed to appear at the
Coast Guard office in Baltinore, Maryland, as he was commanded to
do by a subpoena duly issued by the Coast Guard and served upon
Appel l ant at Norfolk, Virginia, on 25 February 1952 at 1415.
Appel | ant did not appear, as directed by this subpoena, at any
subsequent tine nor did he contact the Coast Guard to explain the
reason for his nonconpliance.

On 21 March 1952, Appellant was carefully exam ned by a
medi cal doctor at the U S. Public Health Service Hospital,
Norfol k, Virginia. The doctor concluded that Appellant was not fit
for sea duty for the follow ng reasons: "Schizophrenic reaction,
paranoid type."

OPI NI ON

The above di scussion of the service of the charges and
speci fications upon Appellant shows that he was given tinely notice
of the hearing, he was fully advised as to the nature of the
charges and he was inforned of his right to retain counsel in his
defense. Since Appellant did not appear at the hearing, he has no
right now to object on the grounds that he was not represented by
counsel and did not realize the seriousness of the charges. The
hearing was properly held at Baltinore because Appel |l ant was served
there and his hone address is in that city. Appellant did not
object to this location at the tine he was served or at any tine
prior to taking this appeal. Hence, Appellant was given every
opportunity to appear at the hearing and to submt evidence to
di sprove the charges and specifications. The fact that Appell ant
I's not considered to be nentally fit for sea duty is not a
decl aration that Appellant is insane and should not have been
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directed to appear at a hearing until he was fit for sea duty.
Under these circunstances, Appellant was afforded a fair hearing
and there is no good reason why the case should be remanded to
permt Appellant to produce evidence in the absence of any show ng
t hat Appell ant has newly di scovered evi dence whi ch was not

avail able to himat the tine of the hearing.

Wth respect to Appellant's contention that 46 U S. C. 239 nust
be strictly construed to afford Appellant a hearing in his presence
because there is no provision in the latter statute or the

Adm ni strative Procedure Act for hearings in absentia, it

Is sufficient to state that Appellant was given every opportunity
to attend the hearing but he chose to renmain absent. Therefore, he
has had his "day in court.” Wile there is no specific provision

Iin the statutes for a hearing in absentia, there is no

prohi bition against them and it is considered that a |iberal
construction is permtted since R S. 4450, as anended (46 U S. C.
239), provides for renedial rather than penal proceedings.

What ever may have been the situation prior to 1936, the anendnents
to section 4450 of the Revised Statutes in that year elimnated the

application of Fredenberg v. Witney (D.C. Wsh., 1917), 240

Fed. 819 to proceedings under 46 U S.C. 239. It has been the
constant interpretation of the Coast Guard that the latter statute
is renmedial in nature as well as in effect. |In addition, it is

believed that the regulation providing for hearings in

absentia, after adequate notice to the person charged (46 CFR
137.09-5(f), is consistent with even a strict construction of the
provi sions of 46 U S. C 239.

The specification, alleging that Appellant failed to perform
his duties as hel nsman on 13 February 1952, is supported by the
petition of protest against Appellant and an entry in the Oficial
Logbook of the ORLAND LOOM S as well as by the testinony of wtness
Hai nes. This evidence constitutes the necessary substanti al
evi dence to prove the specification.

The findings of fact pertaining to Appellant's conduct on the
ORLAND LOOM S are based upon the testinony of Haines and the
petition signed by Appellant's shipmates. The two sources of
evidence are nutually corroborative as to the revolting habits
I ndul ged in by Appellant and ot her characteristics which indicate
Appellant's inability to serve as a nenber of a ship's crew.
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Hai nes was asked sone | eadi ng questions but his testinony is
substantially in accord with the above findings i ndependent of his
answers to | eadi ng questions. (Appellant forfeited his right to
Cross-exam ne Hai nes by voluntarily failing to appear at the
hearing.) Although the evidentiary value of the petition may have
been weakened sonmewhat by the fact that it was dated six days after
the conpletion of the voyage, it is ny opinion that it is
sufficiently corroborated by the testinony of Haines to support the
findings of fact pertaining to the specification alleging that
Appel | ant behaved in a disgusting and of fensi ve manner while
serving on the ORLAND LOOM S. The reason for the repetitious
reference, in the record, to the discharge of nmucus by Appell ant
seens to be due to the nunerous repetitions of this practice by
Appellant. If the recitation of such facts is enough to "nauseate
even the stoutest judicial mnd," as urged by Appellant, the effect
upon Appel |l ant shi pmates nust have been consi derably stronger,
especially while they were eating their neals.

The contention that Appellant failed to receive the subpoena
to appear on 28 February 1952 is conpletely without nerit. A copy
of the subpoena, together with Appellant's signature acknow edgi ng
its recei pt on 25 February 1952, is contained in the record. There
Is no statute of limtations which runs agai nst such an of f ense;
and a seaman is guilty of m sconduct if he refuses to respond to
such a subpoena and answer questions short of incurring penal

liability. 24 Op. Atty. Gen. (1902) 136.

The finding concerning the specifications alleging that
Appel l ant wongfully failed to performhis duties on the TILLAMOCK,
on 11 August 1953, is reversed and the specification is dism ssed.
A | ogbook entry is the only evidence pertaining to this incident
and the entry does not indicate that it was read to Appellant or
that he was given an opportunity to reply to the all eged of fense.
Unl ess there has been adequate conpliance with 46 U S.C. 702, it is
not considered that a prima facie case is nmade out.

| concur with the contention that the two U S. Public Health
Servi ce docunents do not nake out a prima facie case of
| nconpet ence because they do not state the facts upon which it is
concl uded that Appellant is not fit for sea duty. 1In order to
establish such a prima facie case, a nedical report nust contain
t he i ndependent facts upon which the exam ni ng physician's
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concl usi ons or opinions are based, rather than sinply stating the
physi ci an's bare concl usions or opinions. A nedical doctor's
expert opinion based upon his professional know edge should
ordinarily be given considerable weight in such cases; but the
final determnation as to whether a seanan is fit for sea duty
shoul d be made by the Exam ner based upon all the pertinent facts.

Neverthel ess, | agree with the conclusion of the Exam ner that
Appel l ant was in February 1952, and still is, unfit for duty on
mer chant vessels of the United States by reason of his nental
condition. As stated by the Exam ner, Appellant's nmental unfitness
for sea duty is clearly shown by his conduct while serving on the
ORLAND LOOM S and there is no evidence to indicate that there has
been any change in Appellant's nental condition since that tine.
Appel l ant was guilty of not only irrational and filthy personal
habits while living in close contact with the other seanen under
t he confined conditions which necessarily prevail on board ship but
al so of burdening his shipmtes with the duties which he was unabl e
to perform It is apparent fromthe petition agai nst Appell ant
that his shipmates did not consider himto be fit for sea duty for
t hese reasons. Al though the proof of the charge of nental
| nconpetence is based primarily upon the findings of fact as to
Appel | ant' s conduct on the ORLAND LOOM S, this conclusion is
corroborated by the opinion of Appellant's shipmtes and the
conclusion of the U S. Public Health Service physician who
exam ned Appellant a nonth after the conpletion of the voyage. It
Is immaterial to the proof of the specification whether Appellant
was a paranoi d schi zophrenic as concluded by the U S. Public Health
Servi ce physi ci an.

For all of the above reasons, | conclude that a prim facie
case was nmade out wth respect to three of the m sconduct
specifications and the specification alleging nental inconpetence.
In view of the seriousness of these offenses, it would be grossly
| nconsi stent with the statutory duty of the Coast Guard of
pronoting safety on United States nerchant vessels to permt
Appel l ant to continue to seek enploynent on these vessels. The
order of revocation is the only appropriate renedial action under
t he circunst ances.

ORDER
The order of the Exam ner dated at Baltinore, Maryland, on 13
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April 1955 is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D. C., this 28th day of July, 1955.
***x%x  END OF DECI SION NO 825 ****x*
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