Appeal No. 822 - WILLIEB. BELL v. US- 5 July, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-738764-D2
| ssued to: WLLIE B. BELL

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

822
WLLIE B. BELL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 10 Novenber 1954, an Exam ner of the United States Coast
Guard at Baltinore, Maryland, revoked Merchant Mariner's Docunent
No. Z-738764-D2 issued to Wllie B. Bell upon finding himguilty of
m sconduct based upon three specifications alleging in substance
that while serving as a nessnman on board the Anerican SS FLORENCE
LUCKENBACH under authority of the docunent above described, on or
about 29 Cctober 1954, while said vessel was at Mayaguez, Puerto
Ri co, Appellant assaulted and battered a nenber of the crew, Virgi
L. R chardson, by striking him (First Specification); Appellant
assaulted and battered Vilgil L. Richardson by shooting himwth a
danger ous weapon, a pistol (Second Specification); and Appell ant
unlawfully had a pistol in his possession (Third Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing - including the possibility of
revocation of his docunent. Although advised of his right to be
represented by counsel of his own selection, Appellant voluntarily
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el ected to waive that right and act as his own counsel. Appellant
entered a plea of "guilty" to the charge and each specification
proffered against himafter having been inforned that by a plea of
guilty he admtted the charge and all the facts stated in the
speci fications.

Ther eupon, the Investigating Oficer nmade his opening
statenment and Appellant made a statenent in mtigating of the
offense. He stated that he went to his roomafter engaging in a
fight with Richardson in the nesshall; while running towards his
room Appellant | ooked back and saw Ri chardson grab a fire axe;
Appel | ant got his | oaded pistol out of his |ocker and went outside
the door to his room Appellant warned Ri chardson not to cone
cl oser; Appellant fired downward in order to scare Ri chardson when
he continued to approach with the fire axe; and the shot struck
Ri chardson in the | eg.

Two witnesses then testified to assist the Exam ner in
determ ning the extent of the order inposed by him One of these
W t nesses stated that Appellant and Ri chardson were arguing while
standing in the passageway; and that they threatened to kill each
ot her before the shot was fired.

At the conclusion of the hearing, having given both parties an
opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by plea to the three specifications. He then entered
t he order revoking Appellant's Merchant Mariner's Docunent No.
Z-738764-D2 and all other licenses, certificates and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

1. Appellant did not understand the seriousness of the charge
ore neaning of a plea of quilty since he has no know edge of | egal
proceedi ngs. Appellant had been |led by statenents of the
| nvestigating Oficer to believe that his docunent woul d not be
revoked if Appellant plead guilty.

2. Appellant and Ri chardson were good friends but they
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returned to the ship in a highly intoxicated condition. Appellant
was not the aggressor and he acted in self-defense by using the
pistol only after he was in fear of great bodily harm Appel | ant
ained at the deck after warning R chardson not to cone closer with
the axe. The bullet ricocheted off the deck and struck Ri chardson.

3. Since Appellant's suitcase had been packed by soneone
el se, he did not know the pistol was in it until he was on board
the ship. Appellant did not intend to violate the | aw by having the
pistol in his possession.

4. It is the duty of the officer on watch to be alert in
order to prevent trouble when nenbers of the crew return
| nt oxi cat ed.

5. The order of revocation is excessively harsh since
Appel | ant has had no prior trouble during nine years at sea; he has
a good reputation for law and order; and the revocation of his
docunent deprives Appellant of his livelihood. It is requested
that the Exam ner's decision be set aside and a rehearing granted
with the aid of counsel.

APPEARANCES: Messrs. Kane and Spell man of service of Seattle,
Washi ngton by Joseph S. Kane, Esquire, of Counsel.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 29 October 1954, Appellant was serving as a nessnman on
board the Anmerican SS FLORENCE LUCKENBACH and acting under
authority of his Merchant Mariner's Docunent No. Z-738764-D2 while
the ship was at Mayaguez, Puerto Rico.

At about 0030 on this date, Appellant and Ri chardson returned
to the ship in a condition of intoxication. Shortly thereafter,
t hese two seanen had a fight in the nesshall and Ri chardson pi nned
Appel | ant down across a chair. Appellant managed to escape and ran
to his room He got a revolver, which he had brought on board, out
of his | ocker and went out into the passageway. Richardson was
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al so in the passageway and he had a fire axe in his possession.
The two nen argued and t hreatened each other. Appellant told

Ri chardson not to conme any closer but he approached Appellant with
the fire axe. Wen Ri chardson was sone di stance (which cannot be
determ ned fromthe record) away, Appellant fired the revol ver.
The shot struck Richardson in his right |leg and disabled himfor 4
or 5 days.

There is no record of prior disciplinary action having been
t aken agai nst Appellant. He stated that he has been going to sea
since 1946.

OPI NI ON

As indicated above, Appellant was infornmed by the Exam ner, at
t he commencenent of the hearing, that one of the five possible
results of the hearing was revocation of Appellant's docunent
(R 7). Appellant was also told about this possibility at the tine
the I nvestigating Oficer served the charge and specifications on
Appellant (R 16). There is nothing contained in the record to
support the contention that Appellant was led to believe his
docunent woul d not be revoked if he entered a plea of guilty.

Concerning representation by counsel, the Investigating
Oficer as well as the Exam ner infornmed Appellant of this right
(R 8, 15). After Appellant indicated that he had considered the
matter of retaining counsel, the Exam ner asked Appellant if he
desired counsel and Appellant and Appellant replied in the negative
(R 8). Hence, Appellant was fully advised of his rights in this
respect.

It is al so shown above that the Exam ner fully explained to
Appel l ant the significance of a plea of guilty to the charge and
specifications (R 11). After this was done, Appellant was
arraigned (R 12, 13). Then the Exam ner again verified that
Appel | ant understood that he admtted all the facts all eged when he
plead guilty. After this exhaustive repetition, Appellant nust
have understood the neaning of his plea; and the seriousness of the
charge in this case is perfectly obvious froma readi ng of the
Second Specification which alleges assault and battery by shooting
Ri chardson with a pistol. For these reasons, it is not believed
t hat Appel |l ant was prejudiced by his |ack of know edge concerning
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| egal proceedi ngs.

It is al so contended that Appellant's conduct was justified
because he acted in self-defense when he shot Ri chardson.
Appel l ant's statenent at the hearing that he went back out into
passageway after getting the pistol out of his |ocker negates this
contention. A person is required to retreat, to the extent that it
Is consistent wwth his own safety, before using a deadly weapon in
sel f-defense. Appellant should have stayed in his roomand | ocked
the door. If Richardson attenpted to break into the room Appell ant
woul d have then been justified, on the basis of self-defense, in
usi ng necessary force, including the pistol, to repel Richardson.
A person is not deprived of the right to defend hinself agai nst
serious bodily harmas a result of voluntarily engagi ng in nutual
conbat with another person. |t was no excuse for Appellant's
conduct that he was intoxicated; that he did not intend to injure
Ri chardson but only intended to scare him and that the officer on
wat ch did not act soon enough to maintain order. The significant
facts are that Appellant had no right to use the pistol in
sel f-defense at the tine he shot and injured R chardson. Since
Appel l ant's statenent was not inconsistent wwth his plea of guilty
to the Second Specification, it was not necessary to introduce
evidence in support of this specification.

It is also noted that the claimof self-defense, which is
first raised on appeal, does not ring true because of the tine
el ement involved. |If Richardson were in hot pursuit when Appell ant
ran to his room Appellant would not have had tine to do all the
things he said he did before firing the pistol. That Appellant was
not in i medi ate danger is substantiated by the testinony of the
W t ness who heard the exchange of threats between Appellant and
Ri char dson.

The First Specification is dismssed because Appellant's
statenent was inconsistent with his plea of guilty. There is no
evidence in the record to contradict Appellant's statenent that
Ri chardson struck the first blows in the nesshall, and that
Ri char dson over powered Appellant at that tine.

Concerning the Third Specification, any initial ignorance by
Appel l ant, that the revolver was in his suitcase, did not justify
the retention of the revolver after Appellant becane aware of its
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presence. As stated by the Exam ner, Appellant should have turned
the revol ver over to the Master for the duration of the voyage.

The Exam ner stated that he considered Appellant's prior clear
record before inposing the order of revocation. Appellant's
livelihood is a secondary consideration to the necessity of keeping
Aneri can ships free of seanen who unjustified shoot at their
shipmates. |If Appellant were permtted to continue his livelihood
at sea, he would have nmany nore opportunities to participate in
I ncidents simlar to the one alleged in the Second Specification.

The hearing was conducted in a fair and inpartial manner by
the Exam ner. Appellant was afforded full opportunity to plead
"not quilty" and present evidence in his behalf. Since Appell ant
apparently thought that it would have served no purpose to plead
"not quilty,” it is ny opinion that it would not serve any useful
purpose to grant a rehearing. Hence, such request is denied. the
Second Specification alone is sufficiently serious to sustain the
order of revocation.

ORDER

The order of the Exam ner dated at Baltinore, Maryland, on 10
Novenber 1954 is AFFI RVED.

A. C. Ri chardson
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 5th day of July, 1955.

»xxxx END OF DECISION NQ 822 *x**x»

Top
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