Appeal No. 809 - MANUEL R. MARQUES V. US - 19 May, 1955.

In the Matter of License No. 50550
| ssued to: MANUEL R MARQUES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

809
MANUEL R. MARQUES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 5 February 1954, an Exam ner of the United States Coast
GQuard at Boston, Massachusetts, revoked License No. 50550 issued to
Manuel R Marques upon finding himguilty of m sconduct and
negl i gence based upon two specifications alleging in substance that
whil e serving as Master on board an Anerican fishing vessel of nore
t han 200 gross tons, the OCEANLI FE, and acting under authority of
the |icense above descri bed between 2 Cctober and 9 October 1953,
he acted under authority of a Iicense which he had obtained by
falsely swearing that: "I have not made application to the Oficer
i n Charge, Marine Inspection, of any other district and been
rejected wwthin twelve (12) nonths of the date of this application”
(m sconduct); and that while serving as above, he permtted said
vessel to sail while unlicensed persons served on board as Mate and
Assi stant Engi neer (negligence).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
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nonpr of essi onal counsel of his own selection. Appellant entered a
plea of "not guilty" to the m sconduct charge and specification;
and "guilty" to the negligence charge and specification.

Ther eupon, the Investigating Oficer and counsel for Appellant
made their opening statenents. The Investigating Oficer
i ntroduced in evidence several docunentary exhibits and the
testi nony of one w tness.

I n defense, Appellant offered in evidence his own sworn
testinony as well as the testinony of the owner of the OCEANLI FE
who was acting as counsel for Appellant at the hearing.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usions,
t he Exam ner announced his findings and concluded that the charges
had been proved by plea to the negligence specification and proved
by proof of the m sconduct specification. He then entered the
order revoking Appellant's License No. 50550 wth the
recommendati on that Appellant be permitted to take an exam nati on
for a license two nonths after surrender of his |license. Appellant
has held a tenporary license at all tinmes since 8 February 1954.

Fromthat order, this appeal has been taken, and it is urged
that Appellant did not willfully make a fal se statenent in
obtaining his Master's license; the statenent sworn to by Appell ant
was anbi guous rather than fal se since Boston and Portland are in
the sanme Coast Guard District; this is conceded by the subsequent
change of the word "district” to "port" on the application form
Appel l ant did not apply for the sanme grade |license at Portland as
at Boston; and the negligence specification is defective since the
al l egations do not constitute an offense. Because of the
di sposition to be nmade of this case, it is not necessary to nention
t he additional contentions raised on appeal.

APPEARANCES: Messrs. Slater and Gol dnan of Bost on,
Massachusetts, for Appellant.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng
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FI NDI NGS OF FACT

On 21 June 1951, Appellant filed wwth the Oficer in Charge,
Marine I nspection, at Boston, Massachusetts, an application for a
| icense as "mate of fishing vessels." On that sane day and on the
foll ow ng day, Appellant was examned orally and by witten
gquestions. Appellant failed this exam nation and was told that he
could conme back in a nonth and take the exam nation again; but it
does not appear that he was officially notified of this rejection
by a statenent setting forth the cause of the denial of a nate's
| i cense.

Appel | ant and the owner of the fishing vessel OCEANLI FE
proceeded to Portland, Mine, which is another port in the First
Coast Guard District. On 3 July 1951, Appellant filed with the
O ficer in Charge, Marine inspection, at Portland, Miine, an
application for a license as "Master of uninspected fishing vessels
up to 500 gross tons." This application clearly stated that
Appel l ant did not have any license at that tine. |mediately above
Appel l ant's signature on the application, there is the follow ng
statenent which is part of the application formm "I have not nade
application to the Oficer in Charge, Mrine Inspection, of any
other district and been rejected wthin twelve (12) nonths of the
date of this application.” Appellant's signature was subscri bed
and sworn to before a Marine Inspection Oficer as required by 46
US C 231. On the sane day, Appellant was given an excl usively
oral exam nation which he passed. As a result, Appellant was
| ssued License No. 50550.

Bet ween 2 Cctober and 19 Cctober 1953, Appellant was serving
as Master on board the American F/V OCEANLI FE, a vessel of 372
gross tons, and acting under authority of his License No. 50550
whi |l e said vessel was engaged on a fishing trip on the high seas.
The Mate and Assi stant Engi neer were not |icensed, in accordance
with the regul ations of the Commandant of the Coast CGuard, to
performtheir respective duties.

The charge and specification sheet alleging offenses based on
t he above facts was served on Appellant on 18 January 1954.

OPI NI ON
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Si nce the OCEANLI FE was a vessel of nore than 200 gross tons,
she was required to have |icensed personnel in the capacity of
Master, Mate, Chief Engi neer and Assi stant Engi neer while
navi gating on the high seas. 46 U S. C 224a.

The m sconduct specification alleges that Appellant was guilty
of serving under License No. 50550 which he had obtai ned by
“fal sely swearing" that he had not nmade application in any other
“district” and been "rejected" within twelve nonths of his second
appl i cation.

Fal se swearing is commonly defined as intentionally swearing
to what a person knows to be untrue as distingui shed from bei ng

nmerely innocently m staken. Palace Cafe v. Hartford Fire Ins.
Co. (CCA 7, 1938), 97 F.2d 766, 769; United States v.

Howard (D.C. WD. Tenn., 1904), 132 Fed. 325; 48 Corpus Juris
821. It has been stated that false swearing is synonynous wth
both fraud (26 Corpus Juris 1059-60) and with perjury (48

Corpus Juris 821). A false statenent is fraudulently nade if
there is either actual or constructive know edge that the

representation is false. 26 Corpus Juris 1105-09. The

equi val ent of actual know edge is present when a representation is
made wi thout belief inits truth or in reckless disregard of its
truth or falsity; and there is al so constructive know edge if the
person knew, or had reason to know, that the representation was

fal se. Cooper v. Schlesinger (1884), 111 U S. 148; Kinber v.
Young (C.C. A 8, 1905), 137 Fed. 744, 748; H ndman v. First

Nati onal Bank of Louisville et al. (C C A 6, 1902), 112 Fed.
931, 944. In brief, the offense depends upon proof that a false
representation has been nade w thout an honest belief in its truth.

In order to conply with the above, two things nust be proved
to support the offense alleged in the m sconduct specification:
(1) that Appellant swore to a false statenent; and (2) that
Appel | ant had actual or constructive know edge that the statenent
was fal se.

Whet her the statenent was fal se depends | argely upon the
meani ng of the word "district"” on the application form The
regul ations indicate that the word "district" was intended to refer
to a marine inspection zone. 46 CFR 10.02-19(b), 24.10-21. Boston
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and Portland are in separate marine inspection zones. But there is
no evidence in the record that Appellant had actual know edge of

t hi s meani ng as distinguished froma Coast Guard District. As
contended by Appellant, it is true that the word "district" has
been changed to "port" on the application form

It may be said that Appellant had constructive know edge of
t he neaning of the word "district” in that it was his duty to know
t he nmeani ng as indicated by the regul ati ons published in the
Federal Register. But if Appellant is bound by this technicality,
then the Coast Guard is equally bound by the requirenent that the
first exam nation nust have been given in accordance with the | aw
and regul ations; and that the application nust have been "rejected"
as provided for in the regul ations.

The exam nations given to Appellant should have been oral
since they were given for a license limted to fishing vessels. 46
U S C 224a(2); 46 CFR 10.15-31(a). Appellant testified that the
exam nati on which he was given at Boston was not conpletely oral.

Title 46 CFR 10.02-19(c) requires that when an application for
a license is refused, the Oficer in Charge, Mrine |Inspection,
shall give the applicant a statenent setting forth the cause for
the refusal. Since the record does not show that such a statenent
was given to Appellant, there is no evidence that his application
at Boston was properly "rejected.”

Consequent |y, Appellant cannot be found to have had
constructive know edge of the neaning of the word "district" since
the record does not show that the Coast Guard conplied with the
regulations in giving the first exam nation and in notifying
Appel l ant of his failure to pass the exam nati on.

On a practical level and without regard to the technicalities
of the regul ations, there was considerable roomfor doubt as to the
meani ng of the word "district"” on the old application forns. It is
al so conceded that the statenent in question is anbi guous because
of the additional reason that it does not state whether it is
I ntended to apply only to the sane grade |icense of the sane type,
all licenses of the sane type, or all licenses regardl ess of the
type. Wiere there is a question of interpretation of a
representation involved, all doubts should be resolved in favor of
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good faith (26 Corpus Juris 1098-1100).

For these reasons, | concur with the Exam ner's concl usi on
t hat Appellant did not fraudulently obtain his Master's |icense by
"know ngly" swearing to a false statenent in his application.
Therefore, Appellant was not guilty of m sconduct for acting under
the authority of this license between 2 October and 19 Cctober
1953. Despite the fact that Appellant did not have the required
one year sea service as a licensed mate when he obtained his
Master's |icense for uninspected vessels (46 CFR 10.15-29(a),
presumabl y he has had nore than the equival ent of such service
since he was issued the Master's license in July 1951.
Consequently, it would serve no apparent purpose, in the interest
of protecting the safety of |ives and property at sea, to deprive
Appel | ant of the use of his license at this |ate date. The
m sconduct specification is hereby reversed and di sm ssed.

As to the negligence specification, Appellant voluntarily
entered a plea of "guilty". As Master of the OCEANLIFE, it was
Appel lant's responsibility to see that she did not sail while
undermanned with respect to the licensed personnel required by the
| aw as set forth in 46 U S.C 224a. Hence, there is no doubt that
this specification alleges an offense and that Appellant was
personally quilty of this negligent conduct despite the fact that
t he owner of the OCEANLI FE was the person who actually enpl oyed the
unl i censed Mate and Assistant Engineer. It is ny opinion that the
fairest disposition of this case is to adnoni sh Appellant for his
negl i gence.

ORDER

The order of the Exam ner dated at Boston, Massachusetts, on
5 February 1954 is hereby nodified to directing an adnonition
agai nst Appellant. |In accordance with 46 CFR 137.09-75(d),
Appellant is notified that this adnonition will be nade a matter of
official record.

As so MODI FI ED, said order is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant
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Dat ed at Washington, D. C, this 19th day of My, 1955.

*xx**x  END OF DECI SION NO. 809 **=***
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