Apped No. 796 - LOUISK. DAVISv. US- 7 April, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-743988 and al
ot her Licenses, Certificates and Docunents
| ssued to: LOUI S K. DAVI S

DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

796
LOU S K. DAVI S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11- 1.

By order dated 26 April 1954 at New Ol eans, Loui siana, an
Exam ner of the United States Coast Guard revoked Merchant
Mariner's Docunment No. Z-743988 issued to Louis K. Davis upon
finding himguilty of m sconduct based upon seven specifications
all eging in substance that while serving as Chief Steward on the
Anerican SS PARK BENJAM N under authority of the docunent above
descri bed:

First Specification * * * on or about 4 March 1953, while ashore at
Moji, Japan, he assaulted and wounded a U. S. Arny soldier with a
bar stool.

Second Specification * * * on or about 5 March 1953, he was absent
fromhis vessel without |eave.

Third Specification * * * on or about 6 March 1953, he was absent
fromhis vessel wthout | eave.

Fifth Specification * * * on or about 7 March 1953, he deserted his
vessel at Shinonoseki, Japan.
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Si xth Specification * * * on or about 7 March 1953, he wongfully
took inportant ship's records off his vessel.

Seventh Specification * * * on or about 11 March 1953, he refused
to return to his vessel without justification.

Ei ghth Specification * * * during Septenber, October and Novenber
1952, while the vessel was in various Japanese ports, he wongfully
accepted noney from persons furnishing the vessel with provisions.

The Fourth Specification, alleging that Appellant failed to join
his vessel on 7 March 1953, was di sm ssed by the Exam ner since it
was a |l esser offense included within the alternative Fifth

Speci fication.

At the comencenent of the hearing on 29 July 1953, Appell ant
was given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
hearing. Although advised of his right to be represented by
counsel of his own selection, Appellant voluntarily elected to
wai ve that right and act as his own counsel. He entered a plea of
"not guilty" to the charge and each specification proffered against
himw th the exception of the First Specification. Appellant
entered a plea of "guilty"” to assault with a stool as alleged in
the First Specification.

Ther eupon, the Investigating Oficer made his opening
statenment and introduced in evidence several docunentary exhibits.
The Investigating O ficer also nade application to have depositions
taken in the Far East and then rested his case pending the return
of the requested depositions.

In defense, Appellant offered in evidence his sworn testinony
and nunerous docunentary exhibits. Appellant stated that he struck
the soldier with a bar stool after he had insulted Appellant,
threatened to throw himout of the bar and grabbed his finger.
Appel l ant also testified that he was in the brig for two days after
the fight and then received treatnment for a finger which had been
fractured by the soldier. Appellant admtted taking his personal
effects and ship's records ashore but he denied any intent to
wrongfully renove the records. Concerning the alleged receipt of
noni es by him Appellant flatly denied this and testified that the
only reason he had signed a statenent to this effect was because he
woul d be placed in fear of bodily injury if he remained on the ship
and refused to sign such a statenent.
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The Exam ner then adjourned the hearing to await the taking of
t he depositions. Subsequently, two depositions were taken in the
Far East and placed in evidence by the Exam ner together with other
exhibits including the General Agency Agreenent under which the
Arrow steanshi p Conpany acted as the General Agent of the United
St at es.

The hearing was conpl eted by correspondence with the Appell ant
and I nvestigating officer. After both parties had rested their
case and waived the right to submt argunent or proposed findings
and concl usi ons, the Exam ner delivered his decision to Appell ant
by registered mail. The Exam ner concl uded that the charge had
been proved by plea to the above allegations in the First
Speci fication and by proof of the other six specifications. He
then entered the order revoking Appellant's Merchant Mariner's
Docunent No. Z-743988 and all other |icenses, certificates of
service and docunents issued to this Appellant by the United States
Coast CGuard or its predecessor authority.

From that order, this appeal has been taken by counsel acting
on behalf of Appellant. It is urged that:

PO NT I. The Coast Guard | acks jurisdiction over the subject
matter of the First Specification.
A. The First Specification. Since the incident occurred
ashore and neither the safety of the vessel nor her
per sonnel was involved, there was no "m sconduct” wthin
the neaning of R S. 4450 and 46 C F. R 137.01-5. For
t he sanme reasons, this was not within the scope of
assaults provided for in 46 U S.C. 701 (paragraph 6) and
18 U.S. C. 2196.

B. The Eighth Specification. Appellant was not an
“enpl oyee of, or person acting for or on behalf of the
United States"” so as to constitute an offense under 18
U.S.C. 202 for receiving noney with the intent to be

i nfl uenced thereby. The case cited by the Exam ner

(Cosnopolitan Shipping Co. v. MAlister (1949), 337

U S. 783) is distinguishable fromthe instant case
because the fornmer involved a claimunder the Jones Act
for injuries to a seaman while the latter pertains to a
vi ctual ing function which was one of the duties of the
General Agent. The Shipping Articles in this case did
not expressly state that the crew was enpl oyed by the
United States as did the Shipping Articles in the above

cited case. United States v. Furer (D.C.S.D. Calif.,
1942), 47 F. Supp. 402, supports the proposition that if
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the United States was not defrauded (and the Exam ner
herein so found), then there was no crimnal offense.

PO NT I'l. The evidence does not support the Exam ner's findings.

A. The First Specification. The Exam ner should not
have accepted Appellant's plea of guilty. The
provocati on caused by the soldier's insulting remarks
about Appellant and his race should be considered in
mtigation.

B. The Second, Third, Fifth and Seventh Specifications.
The Exami ner acted arbitrarily by concluding that these
specifications were proved on the basis that they
resulted fromhis own act of m sconduct as alleged in the
First Specification. The $600 advance to Appel | ant

negati ves the conclusion that he was a deserter whose
wages were subject to forfeiture. A seanman arrested and
inmprisoned in a foreign port is not a deserter unless
there was an intention when the seaman went ashore not to
return to the ship. Appellant was unable to return to
the ship due to nedical treatnent and physi cal

confinement but he had no intention not to return to the
service of the ship.

C. The Sixth Specification. Appellant took copies of

i nventory rough notes off the ship and, upon request by
the Master, Appellant returned the records on 10 March
1953.

D. The Eighth Specification. Appellant denied under
oath that he received any noney from Japanese nerchants.
The unsworn statenent given to the N.S. A representative
Is explained by the circunstances aboard ship which nmade
Appel l ant fearful of bodily harm The deposition of

M.
S. QOgata shown that was upon the request of the N S.
A
representative that M. QOgata originally executed a
swor n
statenent regardi ng the paynent of comm ssions
to
Appel | ant.
PONT Il11.The Exam ner's decision is erroneous in |law. For theabove stated

reasons and al so because the Examner failed to
consider factors of mtigation such as Appellant's prior
cl ear
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record, the decision is erroneous. Since the order

of

revocation was i nposed for all of the seven specifications,
it

cannot stand if the conclusion with respect to any one or
nor e

of the specifications is
reversed.

CONCLUSI ON. For all of the foregoing reasons, it is
respectfully
submtted that the decision nust be reversed, the

or der

reduced, or the case remanded for further hearing on
t he

i ssues of jurisdiction,mtigation and all other
matters

requiring the taking of evidence
t her eon.

APPEARANCES: Messrs. d adstein, Andersen and Leonard of
San
Franci sco, California, by Rubin Tepper, Esquire,

of
Counsel .

Based upon ny exam nation of the record submtted,

her eby
make the
foll ow ng
FI NDI NGS OF

FACT

From 2 Septenber 1952 until 7 March 1953, Appel | ant
was

serving as Chief Steward on board the Anerican SS PARK BENJAM N
and

acting under authority of his Merchant Mariner's No. Z-743988
whi | e

the ship was on a foreign
voyage.

The Arrow Steanshi p Conpany was acting as the General Agent
of
the United States acting through the Director, National
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Shi ppi ng

Aut hority of the Maritinme Adm nistration, Departnment of
Commer ce.

The General Agency Agreenent provided, in part, that the
Gener al

Agent shoul d equip, victual, supply and arrange for the repair
of

the vessel; that the United States advance funds for all stores
and

supplies; that the Master be an enpl oyee of the United States
and

exercise full authority with respect to the manni ng, navigation
and

managenent of the vessel; that the nenbers of the crew be
subj ect

only to the orders of the Master; and that the crew be paid
with

funds provided by the United
St at es.

On seven different occasions during Septenber, October

and

Novenber 1952, Appellant requested and received
conmi ssi ons

totaling 229, 800 yen (approxi mately $640) from M. S. (gata,
a

ship chandl er in Japan who furni shed the PARK BENJAM N
with

provisions on this voyage. On 12 February 1953, Appell ant
si gned

a statenment admtting that he had accepted such conmm ssions
and

split themwith the Master; but on 8 May 1953, Appell ant denied
t he

veracity of his previously signed statenent and stated that he
had

signed it because he was afraid to sail with the ship unless
he

gave such a statenent to the National Shipping
Aut hority

representative in the Far East.

On the night of 4 March 1953, Appellant, who is a negro, was
at a bar in Mji, Japan, wth a fermal e conpani on when two U. S
Arny soldiers entered the bar at approximtely 2300. Both of the
soldiers were in a drunken condition and when they were told that
the bar was closed, they stated that they would | eave when
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Appel l ant did. An argunent foll owed between Appellant and the two
soldiers. Appellant picked up a wooden bar stool and wal ked over
to the table where the soldiers were sitting. Wen one of the
soldiers made insulting and derogatory remarks about the negro
race, Appellant struck the soldier on the head wth the stool.

The sol dier received head | acerations for which eight stitches were
requi red and Appellant's fourth finger on his left hand was
fractured in the scuffle. Appellant was taken into custody by the
U S. Arny authorities.

Appel I ant remained in custody until the norning of 6 March
1953 when he was rel eased because of insufficient evidence to
charge himw th aggravated assault for the incident on 4 March.
After his rel ease, Appellant was exam ned by a U S. Arny doctor
who referred Appellant to a U S. Arny hospital for treatnent of
his finger. Although Appellant was declared fit for sea duty on 7
March, he took all his personal belongings off the ship on this day
and went ashore wth the intention of remaining ashore for further
medi cal treatnment. Appellant al so took ashore the ship's records
of provisions received during the voyage. Appellant did not intend
to return these records to the ship until after he had returned to
the United States by sonme ot her neans of transportation.

On 10 March 1953, Appellant's finger was again exam ned by a
U S. Arny doctor and Appellant was again found to be fit for sea
duty. Also, on this date, the Master |ocated Appellant while
ashore and told himto return to the ship with the records which he
had renoved wi thout authority. Appellant took the records back to
the ship but he refused to stay on board.

At about 1700 on 11 March 1953, Appellant was again taken into
custody by the U. S. Arny authorities as a result of additional
I nvestigation concerning the incident on 4 March. Appellant was
confined in an Arny stockade until he was tried, on 16 March 1953,
by a Special Court-Martial on a charge of aggravated assault in
violation of Article 128 of the Uniform Code of MIlitary Justi ce.
On his plea of "not guilty," Appellant was found "guilty" of
commtting an assault upon a U S. Arny soldier by cutting himon
the head on 4 March 1953. Appellant was sentenced to a fine of
$500 and confinenent at hard |l abor for 6 nonths or until the
paynment of the fine. The sentence was approved on 18 March.
Appel l ant remai ned in confinenent until he was advanced $600
agai nst his earned wages and paid the $500 fine. The sentence was
approved on 18 March. Appellant remained in confinenent until he
was advanced $600 agai nst his earned wages and paid the $500 fine
on 14 May 1953. Appellant was |ater repatriated to the United
St at es.
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There is no record of prior disciplinary action having been
t aken agai nst Appellant by the United States Coast Cuard.

OPI NI ON
PO NT

The Coast CGuard had jurisdiction with respect to the First
Speci fication because the incident occurred while Appellant was
signed on the Shipping Articles of the PARK BENJAM N and,
therefore, he was acting under the authority of his docunent. This
was sufficient to neet the jurisdictional requirenments of R S.
4450, as anmended (46 U. S. C 239), whether the "m sconduct” took
pl ace ashore or on board the ship. Wen a person is charged with
"m sconduct"” under R S. 4450, the determ nation as to what
constitutes acts of "m sconduct” is not limted to statutory
vi ol ati ons such as those which are provided for in 46 U S. C
(paragraph 6) and 18 U. S.C. 2196. |In these admnistrative
di sci plinary proceedi ngs, the general definition of "m sconduct" is
applicable since that is the only criterion set forth in 46 U S.C
239 for such of fenses.

Concerning the question of jurisdiction as to the Ei ghth
Specification, it is again evident that the acceptance of noney by
Appel l ant froma ship chandl er was an act of "m sconduct”
regardl ess of whether there was a violation of U S C 202 which
only applies to persons who are enpl oyees of or acting on behal f of
the United States. (bviously, a ship chandl er woul d not hand out
noney freely to a ship's Chief Steward wi thout a reasonabl e
expectation that the decision as to the source of future provisions
for the ship would be influenced; and such a decision, when
I nfl uenced by the pecuniary conpensation of one person, would very
likely result in sonme detrinment to the interests of whoever
ultimately paid for the provisions. |In addition, the terns of the
CGeneral Agency Agreenent show that Appellant was an enpl oyee of the
United States since he was to be paid out of funds of the United
States and that the United States agreed to advance funds to pay
for all stores and supplies used on the ship. Therefore, Appellant
was acting on behalf of the United States, if he was not acting as
an enpl oyee of the United States, with respect to the victualing
functi on which was one of the functions of the Arrow Steanship
Company by the terns of the General Agency Agreenent. Since this

is not a crimnal prosecution, the cited case of United States v.
Furer, supra, is not point. Appellant's acts are considered to
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have been "m sconduct” within the nmeaning of 46 U. S. C. 239.

PO NT |
The First Specification.

Al t hough the Exam ner did not change Appellant's plea of
guilty to assault with a stool, the Examner inquired into the
nerits of the allegations and set forth his reasoning quite
extensively in his decision.

| concur with the conclusion of the Examner. The follow ng

statenment is contained in 5 Corpus Juris 644 and it is
supported by nunerous footnote citations including Federal court
deci sions and decisions in the courts of thirty-one states:

"No provocative acts, conduct, former insults, threats,
or words, if unacconpani ed by any overt act of hostility, wll
justify an assault [or battery], no matter how of fensive or
exasperating, nor how nuch they may be cal culated to excite or
irritate.”

The case of Rohrback v. Pullman's Pal ace Car Co.
(C.CEDPa., 1909), 166 Fed. 797, is directly in point. A negro
rail road ported assaulted a passenger after he had subjected the
porter to "gross and brutal insult.”" The court stated, at page
799:

"There is no question but that the laww Il not permt a
person, however great the provocation, to take the lawin his
own hands and inflict punishnment by assaulting a person who
may insult him The porter, under the circunstances, could
have been indicted for assault and battery, or a suit in
damages coul d have been instituted against him and it woul d
It would have been no answer in |aw the he had been insulted.
The question of provocation may be taken into consideration in
the one case in inposing the sentence, and in the |atter case,
by the jury in awardi ng damages, but would be no defense to
either an indictnment or a suit for danages that the assault
was i nduced by the insulting remarks of the plaintiff."

The Second, Third, Fifth and Seventh Specifications.

Appel  ant' s absence fromthe vessel on 5 and 6 March 1953 was
due to the facts that he was held in custody until the norning of
6 March as the result of his conduct on the night of 4 March and
that he then received nedical treatnment for his finger before
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returning to the on 6 March. Since these absences were due to
Appel l ant' s m sconduct on 4 March, the Exam ner was correct in
concludi ng that the Second and Third Specifications were proved.

Regarding the Fifth Specification, Appellant's intent to
desert the ship is supplied by his own testinony wherein he stated
t hat he packed his bag and | eft the ship wth the expectation of
reaching the United States before the arrival of his ship. R 12,
13, 20. This was a clear, unequivocal adm ssion by Appellant which
referred to his intent at a tine after he had been declared fit for
sea duty. Therefore, there was no reasonable cause for himto
| eave the ship. In nmy opinion, this evidence far out-weighs the
signi ficance which should be attached to the authorization for the
advancenent of funds to Appellant since the originator of the
aut hori zation had no idea as to what Appellant's intentions were;
and the intent to permanently | eave the ship is the controlling
el enent in determ ning whether the offense of desertion has been
proved. This case differs fromthose in which a seaman | eaves the
ship without the necessary intent and then is forced to mss the
ship by reason of his inprisonnent. It is also significant that
Appellant's intent was formulated prior to the second tinme he was
taken into custody by the U S. Arny authorities. It is doubtful
whet her Appel | ant woul d have been detained and tried in Japan if he
had remai ned on the ship.

The all egations contained in the Seventh Specification are
supported by Appellant's refusal to remain on the ship when he
returned the ship's records on 10 March. Proof of this
specification also supports Appellant's adm ssion that he did not
intend to conplete the voyage on his ship.

The Sixth Specification.

Concerning the taking of the ship's records ashore on 7 March,
it is sufficient to state that the offense was consummated on 7
March regardl ess of the fact that Appellant returned the records to
the ship three days | ater.

The Ei ghth Specification.

The Exami ner specifically stated that he did not believe
Appel l ant's testinony denying that he had recei ved comm ssions from
M. S. Ogata, a ship chandler in Japan. The Exam ner, as the trier
of the facts who saw and heard Appellant testify, was in the best
position to judge the credibility of the witness. Instead of
accepting Appellant's testinony on this point, the Exam ner
accepted as the truth the statenents in M. QOgata's deposition
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wherein he stated that he had paid 229,800 yen to Appellant. This
I's corroborated by Appellant's prior admssions to the N.S. A Far
East representative. It is not clear to nme what circunstances on
board the ship would produce a safer atnosphere for Appellant if he
made a fal se statenent about having received comm ssions from M.
Qgat a; or what derogatory significance is attenpted to be attached
to the statenent by M. QOgata that he had executed a statenent
about the conm ssions at the request of the N.S. A representative
in the Far East. The only inpression this adm ssion by M. Ogata
creates with ne is that he did not take the action on his own
initiative because he mght contribute to his own | oss of business
as well as cause trouble for Appellant. This does not dictate
agai nst the veracity of the statenent.

PO NT 111 and CONCLUSI ON

The Exam ner's decision is considered to be legally correct.
In view of the numerous of fenses involved and the very serious
nature of sonme of them it is ny opinion that the order of
revocation is not excessive and it will be sustained despite
Appel lant's prior clear record. No apparent purpose would be
served by remandi ng the case for further proceedings to take
evi dence on the various issues nentioned by Appell ant.

ORDER

The order of the Exam ner dated on 26 April 1954 at New
Ol eans, Louisiana, is AFFI RVED.

A. C. R chnond
Vice Admral, U S. Coast @Guard
Conmandant

Dated at Washington, D. C., this 7th day of April, 1955.
**x%x  END OF DECI SION NO. 796 *****
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