Appeal No. 794 - FREDERICK ROBERT MICHELSEN v. US - 17 March, 1955

In the Matter of License No. 177124 Merchant Mariner's Docunent No.
Z- 150941 and all other Licenses, Certificates and Docunents
| ssued to: FREDERI CK ROBERT M CHELSEN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

794
FREDERI CK ROBERT M CHELSEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 19 July, 1954, an Exami ner of the United States
Coast Guard at New York, New York, revoked License No. 177124 and
suspended Merchant Mariners Docunent No. Z-150941 issued to
Frederick Robert M chel sen upon finding himguilty of m sconduct
based upon two specifications alleging in substance that while
serving as Third Mate on board the Anerican SS FLYI NG ENTERPRI SE
under authority of his duly issued |icense, on or about 9 June,
1947, while said vessel was in the port of Bonbay, I|India, he
wrongfully assaulted, with a deadly weapon (a | oaded revol ver), the
Chief Mate, the Junior Third Mate, the Radio Operator, and the
Junior Third Assistant Engineer; and on or about 2 July, 1947,
whil e said vessel was in Hong Kong, China, he wongfully threatened
the Second Mate with a deadly weapon; to wt, a fire axe. A third
m sconduct specification upon which the order was based all eges
that while serving as an abl e seanman on board the Anerican SS SALEM
MARI TI ME under authority of his Merchant Mariner's Docunent No.

Z- 150971, on or about 19 February, 1952, Appellant wongfully used
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sai d docunent to which he was not lawfully entitled because of an
order issued by a Coast Guard Exam ner on 22 January, 1952, and
recei ved by Appellant on or before 17 February, 1952.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by counsel of his own sel ection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and each
specification proffered against him

Ther eupon, the Investigating O ficer and Appellant nmade their
openi ng statenents and the Investigating Oficer introduced in
evi dence the testinony of the Junior Third Mate as well as
docunentary exhibits consisting of the deposition of the Second
Mat e, the deposition of the Radio Operator, certified copies of
entries in the Oficial Logbook, certified extracts fromthe
Shi pping Articles of the FLYI NG ENTERPRI SE, a Consul ar Report and
several docunents pertaining to the alleged offense in 1952.

I n defense, Appellant testified under oath in his own behalf.
He deni ed threatening anyone with a gun at Bonbay or threatening
the Second Mate wth a fire axe at Hong Kong. Appellant repeatedly
stated that both incidents occurred because the Chief Mte
attenpted to take over the watch while he was intoxicated. He also
stated that he did not realize that the Examner's order in 1952
affected his docunent as well as his |license and that he had not
intentionally violated the order of suspension.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the three specifications. He then entered
the order revoking Appellant's License No. 177124 and all ot her
| i censes issued to Appellant, and suspendi ng Appel | ant's Merchant
Mari ner's Docunment No. Z-150941, and all other certificates and
docunents issued to Appellant by the United States Coast Guard or
Its predecessor authority for a period of two years - one year
outright from 24 February, 1954, and one year on 2 years probation
fromthe termnation of the outright suspension.
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From that order, this appeal has been taken, and it is urged
that testinony given seven years after the incidents, by persons
who were intoxicated at the tine of the incidents, is not adequate
proof of the specifications. Appellant states that although it is
difficult to renenber after seven years, he believes that the
followng facts are the truth:

As to the Bonbay incident, Appellant did not shove a gun in
anyone's stomach. Appellant turned the watch over to the Junior
Third Mate after refusing to turn it over to the Chief Mate.

At Hong Kong, there was no dispute ashore or on board the ship
bet ween the Second Mate and Appellant. The fire axe in question
was used by the Chief Mate to batter in the door to Appellant's
quarters, after which Appellant used the ship's revolver to force
the Chief Mate to surrender the axe. Appellant then found the
Second Mate and was relieved of the watch. Appellant does not
remenber whether he was still carrying the fire axe at that tine.
After he was relieved by the Second Mate, Appellant went to his
quarters; but, shortly afterwards, the Chief Mate and two policenen
broke into Appellant's quarters and forcibly renoved himfromthe
ship without the Master's knowl edge. The Master was ashore at the
tinme.

I n concl usi on, Appellant states that both the Bonbay and Hong
Kong incidents were the result of trouble between himand the Chief
Mate. Appellant clains that both incidents have been distorted and
he respectfully requests that the charges be dism ssed or that the
severe order be mtigated.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

From 9 May, 1947, until 3 July, 1947, Appellant was serving as
Third Mate on board the American SS FLYI NG ENTERPRI SE and acti ng
under authority of his duly issued |icense while the ship was on a
forei gn voyage.
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On 9 June, 1947, Appellant was standing the 2000 to 2400 port
wat ch while the ship was at Bonbay, India. Appellant had at his
di sposal a revol ver which the Master had issued for the use of the
wat ch officers in the Far East. The Junior Third Mate was
Appellant's regular relief for the follow ng watch. Appellant had
been drinki ng al coholic beverages during his watch but he was not
| nt oxi cat ed.

At approximately 2345 on this date, the Chief Mte, Junior
Third Mate, Radi o Operator and Junior Third Assistant Engi neer
returned to the ship fromshore I eave. Al four of these officers
had been drinking heavily and the Chief Mate was intoxicated to
such an extent that he was not in condition to stand a watch. The
Chi ef Mate becane angry with Appellant in connection with sonething
pertaining to the | oading of cargo on the ship. An argunent
foll owed between the two nmen and the Chief Mate ordered Appell ant
to turn over the watch to the Chief Mate. Although the Master was
ashore at this tinme, Appellant refused to conply with the Chief
Mat e' s order because of his condition. The Chief Mate then ordered
Appellant to turn over the watch to the Junior Third Mate but
Appel l ant tenporarily refused to do so while the dispute continued
and he went to the Junior Third Mate's quarters with the latter and
the Chief Mate. At this tinme, Appellant brandi shed the revolver in
a threatening manner and placed the nuzzle of the revol ver against
the Junior Third Mate's stomach. Since he was in fear of physical
injury, the Chief Mate left the ship and remai ned on the dock for
a short period of tinme before returning to the ship. 1In the
meanti nme, peace was restored after the Chief Mate left the scene of
t he argunent and the Appellant turned over the watch and the
revolver to the Junior Third Mate at approxi mately 0015.

Wil e the ship was at Hong Kong, China, on 2 July, 1947,
Appel | ant and the Second Mate were ashore drinking intoxicants.
They becane engaged in a di spute which was continued, together with
t he drinking, when the two nen returned to the ship that evening.

At about 2130, Appellant obtai ned possession of a fire axe and
started to |l ook for the Second Mate. The Chief Mate, Junior Third
Mat e and Radi o Operator saw Appellant with the fire axe and
Appel | ant asked the Junior Third Mate if he had seen the Second
Mate. \When the Second Mate becane aware of the circunstances, he
went ashore. The Chief Mate sent for the |local police and assisted
themin renoving Appellant fromthe ship to a jail ashore even

t hough Appellant had retired and was asl eep when the police arrived
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on board.

On the follow ng day, the Master of the ship requested the
Anerican Consul at Hong Kong to renove Appellant fromthe ship
because he was considered to be a nenace to the safety of the nen
and the ship. On the bases of the above two incidents, the
Aneri can Consul agreed to discharge Appellant. Appellant's renoval
fromthe ship was effected on 3 July, 1947, and he was | ater
repatriated to the United States.

On 22 January, 1952, a Coast Guard Exam ner suspended
Appellant's licenses, certificates and nerchant mariner's docunents
for a period of eighteen nonths (twelve nonths outright suspension
and six nonths on twenty-four nonths probation from 22 January,
1952) as the result of an in absentia hearing. The Exam ner's
decision was nailed to Appellant and receipted for by his nother on
11 February, 1952. Appellant |ater nade reference to this decision
in aletter to the Exam ner. The envel ope in which the Appellant's
| etter was nail ed was postnmarked on 17 February, 1952. On 19
February, 1952, Appellant used his suspended Merchant Mariner's
Docunent No. Z-150941 to sign on the American SS SALEM MARI TI ME as
an able seaman. He renmained on the ship for two voyages until 18
March, 1952.

Appel lant's prior record consists of a fifteen day suspension
In 1943 for m sconduct; a four nonth outright suspension, plus a
probationary suspension in 1944, for failing to stand watch,
| nt oxi cation, disorderly conduct, assault and battery, assault with
a knife, assault with a revolver, threatening the Master of the
ship, and nmeking an illegal and untrue entry in the rough deck
| ogbook; and a one year suspension plus probationary suspension in
1952 for assaulting the Master of the ship while he was engaged in
navi gating the ship away from a dock.

OPI NI ON

Due to the lapse of tinme since the two incidents which
occurred in 1947, there is a considerable anount of inconsistencies
and vagueness in the testinony presented agai nst the Appellant.
Neverthel ess, there is substantial evidence to support the findings
herein which are basically in accord with the findings made by the
Examner. In turn, the findings are adequate to support the
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all egations contained in the specifications except that the assault
at Bonbay did not extend to the Radio Operator and the Junior Third
Assi stant Engineer. Both the testinony of the Junior Third Mte
and that of Appellant indicate that they and the Chief Mate were
the only persons present after the argunent commenced between the
Chi ef Mate and the Appell ant.

In arriving at his findings, the Exam ner necessarily rejected
a considerable portion of Appellant's testinony, relating to the
two incidents in 1947, in favor of the testinony of the Junior
Third Mate, the only other w tness who appeared at the hearing, and
t he depositions of the Second Mate and Radi o Operator. (The
contentions on the nerits, which have been rai sed on appeal, are
substantially the same as Appellant's testinony at the hearing.)
Since the Exam ner who heard and observed the witnesses was in the
best position to judge their credibility, his ultimate findings as
to these two specifications will be sustained with the exception
not ed above.

Wth respect to the Bonbay incident, there is no evidence that
Appel l ant was justified in using the revolver either in
sel f-def ense agai nst antici pated physical injury to hinself or in
t he di scharge of his duties as the officer on watch. Apparently,
there was a heated argunent between Appellant and the Chief Mte
but there is no evidence in the record which indicates that the
Chief Mate or the Junior Third Mate nade any nove to forcibly
relieve Appellant of the watch or the revolver. This is supported
to sone extent by the testinony of both Appellant and the Juni or
Third Mate that the three nen went to the Junior Third Mate's
quarters rather than that the other two went to Appellant's
quarters to force himto turn over the watch to the Junior Third
Mate. Therefore, the el enent of unlawful ness, which is necessary
to constitute an assault, was present.

In view of the seriousness of these two breaches of discipline
by Appellant, the offenses cannot be overl ooked despite the |length
of time since they occurred. Appellant does not contend that, as
a result of the delay, his case has been prejudiced with respect to
obt ai ni ng evidence in his defense.

The Anerican Consul at Hong Kong agreed to renove Appel |l ant
fromthe ship; and although the Consul ar Report contains hearsay
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evi dence, the decision of the Consul is worthy of serious
consideration since it was made on 3 July, 1947, which is nuch
closer, in point of tine, to the incidents than the testinony and
depositions which were taken seven years |ater. The Exam ner
satisfactorily took this |apse of tinme into consideration by not
revoki ng Appel lant's Merchant Mariner's Docunent after concl udi ng
that Appellant is not fit to serve as a licensed officer.

The findings conpletely support the specification alleging
t hat Appellant wongfully used his docunent in 1952. Appell ant
does not deny that he so used his docunent but he testified that he
did not intend to do so. Since the Exam ner's order extended to
all Appellant's |licenses, certificates and docunents, Appell ant
recei ved adequate notice, as to the extent of the order, when he
conme into possession of the Exam ner's decision at sone tine prior
to 17 February, 1952. Therefore, Appellant violated the order of
suspensi on agai nst his docunent when he used it to obtain
enpl oynment on the SS SALEM MARI TI ME from 19 February, 1952, to 18
March, 1952.

For these reasons, the order of the Exam ner wll be
sust ai ned.

ORDER

The Order of the Exam ner dated at New York, New York, on 19
July, 1954, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 17th day of March, 1955.

sxxxx END OF DECISION NQ 794 ***x»
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