Appeal No. 781 - CHARLES P. MOORE v. US - 4 January, 1955.

In the Matter of Merchant Mariner's Docunent No. Z-865051
| ssued to : CHARLES P. MOORE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

781
CHARLES P. MOORE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 22 Septenber, 1954, an Exami ner of the United States Coast
Guard at New Ol eans, Loui siana, suspended Merchant Mariner's
Docunent No. Z-865051 issued to Charles P. Mdore upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while acting as Boatswain in the service of the
American SS STEEL DI RECTOR and under authority of the docunent
above descri bed, on or about 22 August, 1954, at Kahului, Wil uku
District, Maui Island, Territory of Hawaii, he assaulted and
battered the First Assistant Engi neer of the ship.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
counsel in the person of a union patrolman. Appellant entered a
plea of "not guilty" to the charge and specification proffered
agai nst him

Ther eupon, the Investigating Oficer nmade his opening

file:////hgsms-lawdb/users/K nowledgeM anagementD...s/S%6208& %20R%20679%20-%20878/781%20-%20M OORE.htm (1 of 5) [02/10/2011 1:26:44 PM]



Appeal No. 781 - CHARLES P. MOORE v. US - 4 January, 1955.

statenent and introduced in evidence the testinony of the First

Assi stant Engi neer, the Junior Engi neer and the Master of the ship.
The I nvestigating Oficer also submtted in evidence several
certified copies of entries in the ship's Oficial Logbook
concerning this incident and certification by a District Magistrate
of Wil uku, Maui, T. H, that Appellant was convicted in the
District Court of Wailuku for assaulting and battering the First
Assi stant Engi neer on 22 August, 1954, at Kahul ui, Mui, by
punching himin the right eye with a fist.

I n defense, Appellant offered in evidence the testinony of
four nenbers of the crew of the STEEL DI RECTOR  Three of these
W tnesses were in the bar at the tine of the incident. Their
testinony was that the First Assistant was injured but they did not
see anybody hit him One of these witnesses stated that Appellant
did not hit the First Assistant.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel, the Exam ner
announced his findings and concl uded that the charge had been
proved by proof of the specification. He then entered the order
suspendi ng Appellant's Merchant Mariner's Docunent No. Z-865051,
and all other licenses, certificates and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of six nonths.

Fromthat order, this appeal has been taken, and it is urged
that Appellant is not guilty of the alleged offense but was found
guilty because of the attitude of the officers on the ship and the
findings of the Court is Hawaii; Appellant was sufficiently
puni shed, for an alleged attack ashore, by having to pay his way
honme and payi ng a $60. 00 fine; Appellant has been going to sea for
14 years wthout prior troubles; and Appellant wll |ose his neans
of making a living for hinself and his famly if he is not able to
go sea. In conclusion, Appellant expresses his hope that the
suspension wll be set aside.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
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On a voyage including the date of 22 August, 1954, Appell ant
was serving as Boatswain on board the Anerican SS STEEL DI RECTOR
and acting under authority of his Merchant Mariner's Docunment
Z- 865051.

At approximately 1200 on 22 August, 1954, the First Assistant
Engi neer went ashore with the Juni or Engineer while the ship was

docked at Kahului, Maui Island, Territory of Hawaii. The Appell ant
was first seen ashore by the First Assistant when he and the Junior
Engi neer stopped at a bar and grill, near the dock in Kahului, for

a beer before returning to the ship at about 1800. No difficulty
devel oped at this tine.

Later on the sanme evening, the First Assistant and Juni or
Engi neer went back to the bar and had 1 or 2 beers before going for
a drive in an autonobile. After this trip, the First Assistant and
Juni or Engi neer returned to the sane bar and were drinking beer
t oget her when Appellant wal ked up to the First Assistant and
started talking wwth him Appellant began to use abusive | anguage
and indicated that the First Assistant was "playing up" to the
Chi ef Engineer in order to gain his favor. Appellant then returned
to his seat at the bar and the First Assistant and Juni or Engi neer
started to |l eave. The latter was preceding the First Assistant and
agai n approached him Before the First Assistant had reached the
exit, Appellant struck with his right fist. He hit the First
Assistant in his right eye and knocked himto the floor. The First
Assi stant was wearing eyegl asses and the broken glass cut his
eyelid and right side of his face to such an extent that seven
stitches were required.

The Juni or Engi neer did not see the bl ow struck because he was
out si de of the bar when it happened. But immedi ately afterwards,
t he Juni or Engi neer saw the First Assistant cone out of the bar
bl eedi ng about his eye and hol di ng pi eces of his broken eyegl asses.
This occurred at approxi mately 2100.

The First Assistant returned to the nearby vessel and received
first aid treatnent. The incident was reported to the Master and
he had the First Assistant taken to the hospital because he was
bl eedi ng profusely. He returned to the ship at about 2245 that
ni ght .
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The First Assistant preferred charges agai nst Appellant and he
was tried on the following day in the District Court of Wil uku,
County of Maui, Territory of Hawaii. Appellant was convicted for
assault and battery based upon the charge that he "unlawfully
inflicted grievous bodily harm' upon the First Assistant by
“punching the right eye of the said . . .[First Assistant Engi neer]
with his fist . . . .." Appellant was fined the sumof $60.00. At
the trial, seven nenbers of the crewtestified in behalf of
Appel | ant and a resident of Kahul ui appeared as a w tness agai nst
Appellant. This witness was in the bar at the tinme of the
| nci dent .

At Appellant's request, he was signed off the Shipping
Articles by nmutual consent when the ship arrived at Honolulu, T.
H. .

There is no record of prior disciplinary action having been
t aken agai nst Appel | ant.

OPI NI ON

There is consi derabl e substantial evidence in the record to
support the allegations that Appellant was the person who caused
the First Assistant Engineer's injuries by striking him The First
Assistant testified that Appellant delivered the blow and this is
corroborated by the record of Appellant's conviction by the
Magi strate's Court at WAiluku, Maui Island, T. H The only
directly contradictory evidence was the testinony of one of
Appel l ant's witnesses who stated that Appellant did not strike the
First Assistant. The Exam ner, who saw and heard the w tnesses,
stated specifically that he accepted the testinony of the First
Assi stant that he was hit by the Appellant.

Thi s was an unprovoked attack upon a ship's officer by a
Seaman serving in a nost responsi ble nonlicensed capacity. Due to
t hese circunstances and the fact that the First Assistant was
struck while wearing gl asses, | consider that the order of six
nont hs suspensi on was | eni ent even though Appellant's prior clear
record is taken into consideration. Although the incident occurred
ashore, both men were still in the service of the ship.

The penal action taken by the court does not elimnate the
necessity to i npose a suspension by neans of this renedi al
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proceeding in order to enforce the strict discipline required of
t hose who are engaged to serve on nerchant vessels of the United
States. As to Appellant's claimthat he had to pay his own way
home, the Master testified that Appellant was signed off at
Honol ul u at Appellant’'s request.

For these reasons, the order will be sustai ned despite any
personal hardship which this action causes Appellant and his
famly.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
22 Septenber, 1954, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 4th day of January, 1955.
**x**  END OF DECI SION NO. 781 ****x*

Top
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