Appeal No. 728 - FREDERICK G. IBSEN v. US - No Date

In the Matter of License No. 34656
| ssued to: FREDERI CK G | BSEN

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

728
FREDERI CK G | BSEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

By order dated 24 June, 1953, an Exami ner of the United States
Coast Guard at Phil adel phia, Pennsyl vani a, suspended License No.
34656 issued to Frederick G [|bsen upon finding himaguilty of
negl i gence based upon two specifications alleging in substance that
whil e serving as Pilot on board the Anerican SS DOROTHY under
authority of the docunent above descri bed, on or about 30 Decenber,
1951, while said vessel was navigating the Del aware Bay during
conditions of fog and low visibility, he contributed to a collision
bet ween the SS DOROTHY and the SS TYDOL FLYI NG A by wongfully
failing to obtain or properly use available information fromradar
observations to determ ne the course and speed of the latter ship
(First Specification); and by wongfully failing to stop and then
navigate with caution after hearing the fog signal of another
vessel forward of the beam (Second Specification).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
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an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him

Ther eupon, the Investigating Oficer and counsel for Appellant
made their opening statenents. After stipulations as to certain
facts were agreed upon, the parties further stipulated that the
record of investigation which was conducted by the Coast CGuard
shoul d be placed in evidence. This stipulation included several
exhi bits and excl uded findings, conclusions and recommendati ons of
the I nvestigating Oficer who conducted the investigation of the
col i sion.

| n defense, Appellant offered in evidence his own sworn
testinmony. The Master of the DOROTHY also testified at the
hearing. Both Appellant and the Master had testified at the
I nvesti gation.

At the conclusion of the hearing, having considered the
argunents of the Investigating Oficer and Appellant's counsel and
gi ven both parties an opportunity to submt proposed findi ngs and
concl usions, the Exam ner announced his findings and concl uded t hat
t he charge had been proved by proof of the two specifications. He
then entered the order suspending Appellant's License No. 34656,
and all other licenses, certificates of service and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority, for a period of two nonths on six nonths
pr obati on.

Fromthat order, this appeal has been taken, and it is urged
t hat the concl usions, findings and order of the Exam ner are not
supported by the evidence for the foll ow ng reasons:

PONT I. The First Specification was not proved because all
requi red action was taken when the two radar reports were
received fromthe Chief Mate at about 0654 and 0700. At the
time of the first report, there was no need to stop the

engi nes since the object was 4 mles distant and Appel | ant

I ntended to anchor after proceeding one mle farther in the
next 5 mnutes. Wen the second radar report was received,

t he DOROTHY was in the anchorage area and the final maneuvers
for dropping the anchor were about to commence.
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PONT Il. The Second Specification was not proved because the
shi p was bei ng maneuvered, in accordance with Appellant's
prior decision to anchor, when the | ookout reported a whistle
ahead at 0700. The ship did not advance any farther than she
woul d have if the engi nes had been stopped at 0700 since her
engi nes were going full astern for 1 1/2 mnutes before the
collision at 0704. It was Appellant's duty to continue the
speed of the ship in order to cone to anchor "as soon as

circunstances will permt." La Bourgogne (C.C. A 2, 1898),

86 Fed. 475.
PONT Ill. In any event, there was no causal connection
bet ween the all eged acts of negligence and the collision. In

order to subject Appellant to liability for causing the
collision, it nust appear that the negligence charged agai nst
hi m ei t her caused or contributed to the collision. The TYDOL
woul d have col lided with DOROTHY whet her or not Appell ant had
stopped the engines of the latter ship at 0700. The DOROTHY
had no way on and was ready to drop her anchor when the
collision occurred. (Appellant cites cases in which vessels
guilty of statutory faults were exonerated because of the
gross negligence of the other vessel and the failure of the
fault of the former to contribute to the collision.)

PONT IV. The collision was due solely to the gross and

| nexcusabl e faults of the TYDOL. Wen radar bearings

I ndi cated that the bearing of the DOROTHY was draw ng forward
on the starboard bow of the TYDOL, she change course to the

ri ght and proceeded into the anchorage area to the westward of
t he channel although she had no intention of anchoring.
Consequently, the TYDOL headed straight for the DOROTHY and
the latter was practically dead in the water when the TYDOL
came into sight. Since the TYDOL could tell by her radar that
t he DOROTHY was outside of the channel and Appellant coul d not
be expected to foresee that the TYDOL woul d | eave t he channel,
Appel | ant shoul d be exoner at ed.

APPEARANCES: Messrs. Hunt, Hill and Betts of New York City, by
John W Crandall, Esquire, and Robert M Donohue,
Esquire, of Counsel.

Based upon ny exam nation of the record submtted, | hereby
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make the foll ow ng.

FI NDI NGS OF FACT

On 30 Decenber, 1951, Appellant was serving as Pilot on board
the American SS DOROTHY and acting under authority of his License
No. 34656 while the ship was enroute from New York to Baltinore via
t he Chesapeake and Del aware Canal .

At 0704 on this date, the DOROTHY, which is a liberty type
cargo vessel of 7200 gross tons, was in a collision in fog with the
TYDOL FLYING A, a tank vessel of 3157 gross tons. The collision
occurred to the westward of the main ship channel in the Del aware
Bay and approxinmately one half mle south of buoy No. 19. This
buoy is at the junction of the Mah Maull Range to the north and
t he Brandywi ne Range to the south. The inbound course on the
| atter is 337 degrees true and on the fornmer it is 326 degrees
true.

Appel | ant was at the conn of the DOROTHY after she arrived at
Overfalls lightship at 0545 on 30 Decenber, 1951. The ship's draft
was 5 feet 2 inches forward and 14 feet 4 inches aft as she
proceeded up the Del aware Bay at full speed of 12 knots on a fl ood
ti de which gave her a speed of 14 knots over the ground. Fog was
encountered after the ship was on the Brandywi ne Range. The
DOROTHY commenced soundi ng regul ati on fog signals and her engi nes
were placed on standby at 0625. The Master was on the bridge and
the Chief Mate was operating the radar in the pilothouse. There
was a | ookout on the forecastle. At about 0653 when the ship was
a half mle bel ow Fourteen Foot Bank Light, the Chief Mate
reported an unidentified target (later determ ned to have been the
TYDOL) up ahead at a distance of four mles. Since the visibility
was decreasi ng, Appellant decided to anchor to the westward of the
channel about a mle above Fourteen Foot Bank Light and a mle to
the south of buoy No. 19. The Master agreed to this plan because
Appel lant did not think that the area to the eastward of the
channel was safe for anchoring.

At 0625, Appellant ordered a change of course to 328 degrees
true fromthe range course of 337 degrees true. At this tine,
Fourteen Foot Bank Light was abeamto port at a distance of
seven-tenths of a mle. The loomof the light was visible fromthe
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DOROTHY. Between 0657 a(d 0658, the Chief Mate reported that the
target was dead ahead at a distance of 2 mles. Appellant heard

this report but there was no change in the speed of 14 knots over
the ground. The ship was then about a half mle above Fourteen

Foot Bank Light.

At 0700, the | ookout reported to the bridge that he heard a
whi stl e signal com ng from ahead of the DOROTHY. The whistle
signal was not heard on the bridge of the DOROTHY but the | ookout's
report was relayed to Appellant by the Chief Mate. The ship was
then nore than a m | e above Fourteen Foot Bank Light. Speed was
changed to one half ahead and the Chief Mate was ordered to the
forecastle to prepare the starboard anchor for letting go. No one
made use of the radar after the Chief Mate left the bridge although
the visibility at 0700 had decreased to between 600 and 700 feet.
Appel | ant did not request any additional radar ranges and beari ngs.

At 0702, Appellant ordered right full rudder and sl ow ahead in
order to bring the ship around and head into the flood tide before
droppi ng the starboard anchor. At 0702 1/2, Appellant gave orders
to go full astern and to drop the starboard anchor. Shortly
thereafter, Appellant heard a whistle signal ahead for the first
time and he counternmanded the order to drop the anchor just before
he saw the lights of the TYDOL at a distance of a few hundred feet.
At 0704, the port bow of the DOROTHY contacted the TYDOL abaft her
bridge on the starboard side. The DOROTHY was practically dead in
the water at the tine of the collision. After a flash fire on the
TYDOL was extingui shed, both vessels anchored in the vicinity.
There were no deaths or injuries as a result of the collision.

The TYDOL was out bound and proceedi ng down the M ah Maul Range
on course 146 degrees true at full speed of about 11 knots over the
ground. Her draft was 18 feet 10 inches forward and 19 feet 9
I nches aft. The inmage of the DOROTHY was observed on the radar
scope bearing 20 to 30 degrees on the TYDCOL's starboard bow at a
range of 5 mles, when the TYDOL was about 2 m | es above buoy No.
19. After passing this buoy close aboard to starboard, the TYDCOL's
speed was reduced to slow ahead and fog signals were sounded. The
radar indicated that the DOROTHY was then 5 to 7 degrees on the
starboard bow of the TYDOL at a distance of nore than one mle.
The fog signals of the DOROTHY were heard on the TYDOL. The course
was changed to 168 degrees true and when the DOROTHY appeared to be
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dead ahead, course was altered to 182 degrees true. Shortly

af terwards, the DOROTHY coul d be seen on the starboard bow of the
TYDOL. The Master of the TYDOL ordered hard | eft rudder and then
hard right rudder just before the collision. The speed of the
TYDOL was 3 to 3 1/2 knots over the ground at the tine of the

col |'i si on.

There is no record of prior disciplinary action having been
t aken agai nst Appellant. He has been going to sea since 1910 and
has been a |icensed officer since 1920.

OPI NI ON

PO NT |

The record does not support Appellant's contention that all
necessary action was taken, at the tine of the two radar reports,
since he intended to proceed only one mle farther at the tine of
the first report when the TYDOL was 4 m | es away and t he DOROTHY
was ready to anchor when the TYDOL was reported to be 2 mles
di st ant.

The evi dence supports the findings that the radar reports were
at 0653 and 0657-58. Therefore, the DOROTHY proceeded
approximately 2 mles after the first report and 1 mle after the
second report to the point of the collision. Appellant did not
give the order to let go the anchor until the ship was about one
half mle beyond where he had intended to anchor. At the tine of
this order, the ship was about one-half mle instead of the
intended 1 mle south of buoy No. 19.

The presence of dense fog and the other vessel required
Appel l ant to take every precaution to avoid not only collision but
also risk of collision. After Appellant was aware of the fact that
there was an unidentified target in the vicinity, it was his duty
to frequently check the range and bearing of the object in order to
determne if it was a noving vessel and , if so, to obtain an
estimate of her course and speed as |long as there was any danger of
col |'i si on.

A ship equipped wth radar will be held to a higher standard
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of care in fog based upon the analogy that there is a different
standard of conduct required for a person with sound vision to
avoi d being negligent than there is for a blind man. The

Australia Star, 1947 AMC. 1630. Prudent navigation requires

t hat avail abl e data nust be obtained fromthe radar and used
intelligently. Nevertheless, Appellant did not obtain or request
any radar information in addition to the two reports by the Chief
Mate during the eleven mnutes prior to the collision; and the
radar was not even bei ng observed by any one after the Chief Mate

| eft the bridge at 0700 - four mnutes before the two vessels
collided. For these reasons, the First Specification was proved by
subst anti al evi dence.

PO NT 11

The case of The La Bourgogne (C. C A 2, 1898), 86 Fed. 475
is cited as authority for the proposition that it was not necessary
to stop the engines of the DOROTHY when the | ookout reported that
he heard a whistle signal ahead of the DOROTHY at 0700. |In that
case, the AILSA was held solely at fault when she was anchored in
t he channel and the LA BOURGOGNE struck the AILSA while the forner
was headed for a safe anchorage due to thick fog. Although no fog
signals were heard on the LA BOURGOGNE and she had no radar, her
engi nes were stopped before the AILSA was seen. The court held
that the AILSA was inexcusably at fault for anchoring substantially
i n the channel and that the LA BOURGOGNE acted prudently in
attenpting to carry out her duty to anchor as soon as
"circunstances" permtted. It was stated by the court that the
conduct of the LA BOURGOGNE "was not in violation of a statutory
rule.”

But in this case, the nost significant "Cl RCUMSTANCE" is that
Appel l ant was guilty of a statutory violation since the engines
conti nued at one half and slow ahead for 2 1/2 mnutes after the
report of the | ookout was received by Appellant. The requirenents
of Article 16 of the Inland Rules of the Road, that a "steam vessel
heari ng, apparently forward of her beam the fog signal of a vessel
the position of which is not ascertained shall, so far as the
ci rcunstances of the case admt, stop her engines, and then
navigate wth caution until danger of collision is over" (33 U S. C
192), are very strictly enforced by the courts, especially with
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respect to the stopping of the engines. |t has been stated that
since this inportant statutory rule of |aw becane effective by
proclamati on of the President on 1 July, 1897, "the conmand is

| nperative that he [the navigator] shall stop his engi nes when the

condi ti ons described confront him" Lie V. San Francisco and
Portland S.S. Co. (1917), 243 U.s. 291. Equally strong | anguage,
as to the nmandatory nature of this law, is contained in the Rules
of the Road (1944) by Farwell, pages 207 and 208, and in

Giffin on Collision (1949), page 317. The latter cites

numer ous cases i ncludi ng sone wherein vessel s whose engi nes were
stopped within a mnute of hearing the first fog signals forward of
their beans were held at fault for not having taken imedi ate
action to stop the engines.

This statutory violation was not excused by the facts that the
whi stl e signal was not heard by Appellant until sone tinme after the
report by the | ookout or that the DOROTHY was practically dead in
the water when the collision occurred after the engi nes had been
ordered full astern one and a half m nutes before the collision.
These facts were exactly the ones present in the recent case of

The Jessnore - Longview Victory (C. C A 2, 1952), 196 F2d 689.

The | ookout on the LONGVI EW VI CTORY reported that he "thought" he
heard a fog whistle ahead 7 m nutes before the collision. The mate
wai ted he heard the signal about a mnute |ater before he gave the
order to stop the engines. Both ships were found guilty of
contributory fault. The fault of the LONGVI EWwas based prinmarily
upon the failure of the nmate to order the engi nes stopped

| mredi ately upon receiving the report fromthe | ookout. The court
st at ed:

“"The only sensible interpretation of an anti-collision
rule like Article 16 is that ships nust stop when they hear
sonet hi ng which they have good reason to suspect is a fog
whi stl e ahead. "

The position of the TYDOL cannot be said to have been
"ascertained" after 0700 because the radar was not in use after
that time. And it has been held that another vessel's position is
not ascertained within the neaning of Article 16 unl ess her course
as well as her nonentary |ocation is known. The El Monte

(D.C.N. Y., 1902), 114 Fed. 796.
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In addition to failing to order the engines stopped, Appellant
did not "navigate with caution” in other respects after 0700. He
did not observe the radar; he navigated the ship a half mle
beyond where he intended to anchor; and he failed to take any ot her
appropriate action to avoid danger of collision, prior to reversing
t he engines at 0702 1/2, even thought there was anple opportunity
to avoid the collision since the two ships were slightly nore than
a mle apart at 0700 when the report fromthe | ookout was received.

Appel l ant clains that the engi ne novenents after 0700 retarded
the forward progress of the DOROTHY as nuch as her speed woul d have
been retarded if her engines had been stopped at 0700. In view of
the requirenents to navigate with caution until the danger of
collision is over, this supposition by Appellant is not significant
whether or not it is true. Undoubtedly, Appellant woul d have had
the duty to reverse the engines - if danger of collision existed -
even though the engi nes had been stopped at an earlier tine in
conpliance wth the | aw

PO NT 111

Si nce Appellant was gquilty of a statutory fault, there is a
presunption that his fault contributed to the collision; and the
burden is on Appellant to overcone this presunption by proving that
his statutory violation could not have contributed to the

collision. The Pennsylvania (1873), 86 U. S. 125. Although the
proper criterion in these renedial proceedings is negligence rather
than contributory fault (see Appeal N 586), | do not think that
Appel | ant has produced evi dence of such a nature as to overcone the
presunption that his failure to obey Article 16 did, in fact,
contributed to the collision.

Whet her or not the DOROTHY had way on at the tine of the
collision is not controlling. VLie V. San Francisco and Portl and

S.S. Co., supra; The Jessnore - Longview Victory, supra. A

much nore inportant fact is that each vessel proceeded a distance
of about half a mle in the four mnutes prior to the collision -

a closing rate of speed of about 15 knots which was equal ly divided
between the two ships. This clearly indicates that Appellant's
negl i gence contributed to the collision even though the DOROTHY was
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ready to drop her anchor at the tinme of the collision.

The judicial decisions cited by Appellant in his brief are not
convi nci ng because of the different circunstances. The only case
cited wherein a vessel was exonerated although guilty of the
statutory fault of not stopping her engi nes upon hearing the fog

si gnal of another vessel ahead, is The Providence (D.C R I.,

1922), 282 Fed. 658. In that case, the presunption of
contributory fault was overcone by proof that the presence of the
ot her vessel on the wong side of the channel would have made the
col I'i si on unavoi dabl e even if the engi nes of the exonerated vessel
had been stopped at the proper tine. The facts disclose that an
entirely different situation was present wth respect to Appell ant
in this case.

For the reasons set forth under points Il and II1l, | concl ude
that the Second Specification was properly found proved, in toto,
by the Exam ner.

PO NT |V

| cannot agree that the collision was due conpletely to the
negl i gent navigation of the TYDOL. |In addition to the reasons set
forth above, there are other factors to consider.

The TYDOL changed course to the right and left the channel on
her starboard side of the channel after radar observations
I ndi cated that the bearing of the DOROTHY was narrow ng on the bow
of the TYDOL. Probably due to the inaccuracy of the radar
bearings, the Master of the TYDOL was led to believe that the
DOROTHY woul d cross the bow of the TYDOL from starboard to port;
and that a change of course to the right by the TYDOL woul d assi st
in this maneuver. The water outside of the channel is sufficiently
deep for the navigation of |arge ships; and there was no nore
reason why the TYDOL should foresee that the DOROTHY intended to
anchor than there was for Appellant to assune that the TYDOL was
equi pped wth radar and had no intention of anchoring in the sane
area as where Appellant intended to anchor the DOROTHY. As a
matter of fact, the second radar report by the Chief Mate shoul d
have caused Appellant to wonder whether the TYDOL was in the
channel or to the west of it. Consequently, any negligence on the
part of the TYDOL did not excuse Appellant fromhis duty to conply
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with the rules of navigation. Yoshida Maru (C. C A 9, 1927), 20
F2d 25.

ORDER

The order of the Exam ner dated at Phil adel phia, Pennsyl vani a,
on 24 June, 1953, is AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast Guard
Commandant

*xx*xx END OF DECI SION NO. 728  *****

Top
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