Appea No. 688 - FRED STOOF v. US - 25 June, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-19626(R)
| ssued to: FRED STOOF

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

688
FRED STOOF

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 12 June, 1953, an Exam ner of the United States Coast Guard
at New York, N. Y., suspended Merchant Mariner's Docunent No.
Z-19626(R) issued to Fred Stoof upon finding himaguilty of
m sconduct based upon two specifications alleging in substance that
whi |l e serving as deck mai ntenance nman on board the Anerican SS
NEVADAN under authority of the docunent above descri bed, on or
about 16 May, 1953, while said vessel was in the port of Los
Angel es, California, he (1) wongfully deserted said vessel; and
(2) wongfully failed to join his vessel at that port.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and each
specification proffered against him
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Ther eupon, the Investigating Oficer nade an openi ng statenent
and introduced in evidence an entry from page 17 of the official
| ogbook relating to this Appellant together with other entries from
the vessel's official |ogbook on pages 18 and 19 relating to other
seanen.

Appel l ant testified under oath in his own behalf and offered
several docunments fromthe United States Public Health Service as
his Exhibits A, B, C D and E.

At the conclusion of the hearing, having heard brief argunent
fromthe Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the first specification. Because the
of fense alleged in the second specification was enconpassed w thin
the first specification, the second specification was di sm ssed.
The Exam ner then entered the order suspendi ng Appellant's Merchant
Mariner's Docunent No. Z-19626(R) and all other |icenses,
certificates of service and docunents held by this Appellant for a
period of nine nonths; the first three nonths of said suspension to
be outright; the last six nonths should not be made effective
provi ded no charge under R S. 4450, as anended, is proved agai nst
Appel l ant for acts commtted within twelve nonths of 12 Septenber,
1953.

Fromthat order, this appeal has been taken, and it is urged:
1. The sentence IS too severe;

2. The enpl oyi ng conpany did not consider hima
deserter; it advanced hi mnoney to proceed
from San Pedro, California, to New York, N
Y., where he collected the bal ance of wages
due him

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
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On 16 May, 1953, Appellant was serving as deck mai ntenance nan
on board the Anerican SS NEVADAN and acting under authority of his
Merchant Mariner's Docunent No. Z-19626(R) when said vessel was in
the port of Los Angeles, California.

Several days (about 5 May, 1953) before the vessel arrived at
Los Angel es, Appellant had sustai ned personal injuries about his
body, and upon arrival in port, he was given perm ssion by the
Master to go to the United States Public Health Service, Qutpatient
Cinic, at San Pedro, for treatnment. Hi s condition then was
di agnosed on 15 May, 1953, as "unfit for duty - fit to travel."
The antici pated date of his recovery and resunption of regular duty
was stated to be "one week."

Thereafter, on that date, Appellant returned to the NEVADAN,
but at about 0045 on 16 May, 1953, just prior to the vessel's
schedul ed tine of departure, he assenbled his papers and sone of
his seaman's gear and left the vessel - having instructed a
shi pmate respecting the gear that he did not renove.

Upon | eaving the vessel he admttedly had no intention to
return to her; he did not informthe Master or any other officer of
his intention to depart; he did not sign off the shipping articles
prior to departure; nor did he make any request for a nutual
rel ease.

Later, the conpany which had enpl oyed hi m on the NEVADAN paid
his transportation costs from San Pedro to New York where he signed
of f the shipping articles and recei ved the bal ance of wages earned
by himon the voyage.

OPI NI ON

The facts narrated above are taken from Appel lant's own
testinony before the Exam ner. They establish every el enent which
constitutes the |l egal offense of "desertion” in the admralty
courts; and Appellant readily admtted his fault in failing to
advise the Master of his intention to | eave the service of the
ship. | find little to add to the Exam ner's Qpi nion and i nsofar
as it is consistent with the above, | adopt it as ny own.

| amconstrained to nodify the Exam ner's Order for the reason
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t hat Appel |l ant woul d have been physically incapacitated for work
for about a week even if he had remained with the vessel. Wile |
wi |l not indul ge seanen who take matters into their own hands and
ei ther respect or repudiate their shipping agreenents, as they see
fit, inthis case | consider the termof the outright suspension as
severe; and, therefore, direct entry of the follow ng

ORDER

That Merchant Mariner's Docunent No. Z-19626(R) and all other
valid licenses, docunents, certificates, and indorsenents, now hel d
by Fred Stoof be, and the sane are suspended for a period of nine
nonths; the first one nonth of said suspension shall be outright
begi nning 12 June, 1953. The last eight nonths of said suspension
shall not be effective provided no charge under R S. 4450 (46 U.
S.C. 239), as anended, is proved against Fred Stoof for acts
commtted within twelve nonths of 12 June, 1953.

As so nodified, the Examner's Order dated New York, N. Y., on

12 June, 1953, is AFFI RVED.
Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 25th day of June, 1953.
***x* END OF DECI SION NO. 688 ****x
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