Appeal No. 650 - RICHARD COX v. US - 7 April, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-978537
| ssued to: Rl CHARD COX

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

650
Rl CHARD COX

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 23 Decenber, 1952, an Exami ner of the United States Coast
Guard at New York City revoked Merchant Mariner's Docunent No.
Z- 978537 issued to Richard Cox upon finding himaguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as nessnman on board the Anerican SS | NDEPENDENCE
under authority of the docunent above descri bed, on or about 25
Novenber, 1952, while said vessel was at sea, he wongfully exposed
his private parts to the view of two fenal e passengers.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
prof fered agai nst him

Ther eupon, the Investigating Oficer nmade his opening
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statenent and introduced in evidence the testinony of the two
passenger w tnesses, Elisa Del Vecchio and Dorothy Cal cognini.
The I nvestigating Oficer then rested his case.

The hearing was then adjourned to await the return of the
| NDEPENDENCE i n order for Appellant to obtain witnesses. The
Exam ner advi sed Appellant to produce w tnesses because a prim
faci e case had been established.

I n defense, Appellant testified under oath in his own behalf.
Appel | ant denied that he was the guilty party and stated that he
was busy operating his shoe shining concession on "B" deck near the
crew gangway from 1300 to 1600 on the date in question. In
addition, he said "a lot of colored fellows on there" dress alike
and "probably a | ot of guys look Iike nme and they figured it was
me." Appellant also offered in evidence the testinony of one alibi
W tness who stated that he was in the vicinity "practically all
af ternoon"” where Appellant was shining shoes from approxi mately
1330 until he went back to work in the ness hall at 1600.

At the conclusion of the hearing, having given both parties an
opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No. Z-978537
and all other licenses, certificates of service and docunents
I ssued to this Appellant by the United States Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
that, assum ng without admtting this alleged act of exposure by
Appel I ant, the findings do not support the concl usion that
Appel I ant' s conduct was deli berate rather than accidental;

Appel lant's witness testified that Appellant was shining shoes from
1330 to 1600 and there is at | east one other witness to this fact
whi ch proves that Appellant could not have been on "C' deck between
t hese hours; the identity of Appellant as the guilty party is based
upon specul ation since his identification by the conplaining

W tnesses rested solely on the fact that Appellant was dressed in

a white jacket and khaki trousers but at |east several other nen on
board were so dressed and of simlar physical appearance as
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Appel l ant; the lack of notive nust be construed in favor of
Appel | ant; and the personal facts that Appellant is married, |ives
with his wife, and has no prior record, together with the thin

evi dence against himin this case, are sufficient to dismss the
charges herein or to inpose a less drastic order. It is requested
that the order of the Exam ner be set aside or, in the alternative,
that a further hearing be granted so that Appellant nmay be
represented by counsel and present his w tnesses including the one
who did not appear at the hearing fromwhich this appeal has been

t aken.

APPEARANCES: Danton L. MDougal d, Esquire, of New York City, of
Counsel .

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 23 Decenber, 1952, Appellant was serving as nessnman on
board the Anerican SS | NDEPENDENCE and acting under authority of
his Merchant Mariner's Docunent No. Z-978537 while the ship was at
sea.

At approximately 1500 on this date, Appellant was standi ng on
"C' deck at the bottomof a |adder in the passenger area. He was
wearing a white jacket and khaki trousers. Appellant's trousers
were open and he was indecently exposed. One of the passengers, a
M ss Del Vecchio, saw Appellant in this condition while she was
going to her cabin on "C' deck. About an hour later, Mss Del
Vecchi o again saw Appellant at the sanme place and in the sane
exposed position; and at approximtely the sane tine, another
passenger, M ss Cal cognini, saw Appellant in the sane indecent
condi ti on when they passed each other on a | adder between "A" and
"B" decks. Appellant did not, at any of these tines, gesture, nove
towards, or attenpt to otherw se nol est either of the passengers.

At about 1900 on the sane day, M ss Del Vecchio identified
Appel | ant from anong many ot her nenbers of the crew who were al so
dressed in white jackets and khaki trousers. On the next norning,
M ss Cal cogni ni picked Appellant out of a simlar |line-up. Again,
there were many of themdressed in white jackets and khaki
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trousers.

During |l ess than one years's service in the Anerican Merchant
Mari ne, Appel |l ant has been adnoni shed twice by an Investigating
O ficer for mnor breaches of discipline.

OPI NI ON

To suggest that Appellant's condition m ght have been
accidental rather than deliberate, is incongruous with the fact
that he was observed in the sanme state of disattire on three
di fferent occasi ons. Proof of such a gross act of m sconduct in
a passenger area is in itself sufficient to support the allegation
t hat Appellant's conduct was "wongful."” According to his own
adm ssi on, Appellant had no right even to be in a passenger area.
By the sane token, no proof of notive or overt act is required. It
was stated nore than a century ago, by Judge Story, that owners are
contractual |y bound to protect passengers agai nst personal rudeness
by nenbers of the crew and that there is a strict obligation to
conply with a higher than average degree of respect for fenale

passengers. Chanberlain v. Chandler, Fed. Cas. 2575 (1823).

Concerning Appellant's contention that he could produce
another alibi wtness, the record discloses that the hearing was
adj ourned twice in order to enable Appellant to obtain w tnesses
fromthe ship. After his only wtness had testified, Appellant did
not request an additional continuance of the case. Hence, the
record indicates that Appellant was permtted sufficient tinme to
produce his witnesses. |In addition, it would serve no useful
purpose to reopen the hearing to allow another witness to testify
i n Appellant's behal f because of the fact that he was so
conclusively identified by two different passengers; and since an
additional alibi witness could offer no testinony which would be of
a nore favorable nature to Appellant's cause than the testinony
whi ch was given by the witness who did appear in Appellant's
behal f. The Exam ner who saw and heard the w tnesses was entitl ed
to assign to their testinony whatever wei ght he deened fit and
proper; and he rejected the alibi testinony given by Appellant and
his w tness.

As to the identification of Appellant which was nade on board
the ship, Appellant did not attenpt to refute the testinony of the
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two passengers to the effect that he had been identified from anong
many ot her nenbers of the crew who were simlarly dressed. The

| ndecent|ly exposed person was seen by the two passengers on
separat e occasi ons when they were not together; and Appel |l ant was

| ndependently identified by the passengers, at different tines, as
the gquilty party. The testinony of these two wonen as to their

i dentification of Appellant in that manner, was the best possible
evi dence whi ch could have been obtained. Undoubtedly, it was
extrenely enbarrassing for themto appear and testify; and to be
directly confronted by Appellant on cross-exam nation.

Al t hough it has not been suggested that the two passengers had
sonme ulterior notive for accusing Appellant, the only reasonabl e
alternative to Appellant's guilt is conplete fabrication of the
three incidents by the passengers. Such a choice would be highly
specul ative and conj ectural especially since both of the
conpl ai ning W tnesses are presunably above average intelligence
since they are college graduates. Hence, | think there is
considerably nore than nerely substantial evidence to support the
I dentification of Appellant.

For the reasons stated, the various points raised on appeal
are not considered to be conducive towards reversing or otherw se
di sturbi ng the order i nposed.

ORDER

The order of the Exam ner dated at New York, New York, on 23

Decenber, 1952, is AFFI RVED
Merlin O Neil
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 7th day of April, 1953.
***x* END OF DECI SION NO. 650 ****x*
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