Appeal No. 624 - LUIS SOUFFRONT v. US - 19 January, 1953.

In the Matter of Merchant Mariner's Docunent No. Z-120140-D2
| ssued to: LU S SOUFFRONT

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

624
LU S SOUFFRONT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 5 Decenber, 1951, an Exam ner of the United States Coast
GQuard at New Ol eans, Louisiana, revoked Merchant Mariner's
Docunent No. Z-120140-D2 issued to Luis Souffront upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as oiler on board the Anerican SS
COVAYAGUA under authority of the docunent above described, on or
about 15 Novenber, 1951, while said vessel was in the port of New
Ol eans, Louisiana, he wongfully had in his possession certain
narcotics; to wit, marijuana.

Si nce Appel |l ant was not present at the comencenent of the
hearing on 19 Novenber, 1951, the Exam ner entered a plea of "
guilty" on behalf of Appellant and the hearing proceeded in
absentia. The Investigating Oficer nmade an openi ng statenent
before he introduced in evidence the testinony of four U S
Cust ons enpl oyees.

not

When Appellant put in an appearance on 26 Novenber, 1951, he
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was given a full explanation of the nature of the proceedings, the
rights to which he was entitled and the possible results of the
heari ng. Appellant was represented by an attorney of his own
choice. In defense, a character w tness was produced and Appel |l ant
testified under oath in his own behalf. He denied any attenpted
bri bery or know edge concerning the marijuana found in his clothing
and offered various explanations as to howit m ght have gotten
there. Appellant stated that he had never used marijuana nor did
he know what it | ooks |ike although he has been going to sea for 34
of his 49 years.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunent No.
Z-120140-D2 and all other |icenses, certificates of service and
docunents issued to this Appellant by the United States Coast CGuard
or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
that the evidence is not sufficient to prove the specification and
charge for the follow ng reasons:

1. The Federal Bureau of Narcotics ruling is that
a sanple containing marijuana is reported to
be entirely marijuana (Chem st M Conbs'
testinony at R 15).

2. The anal yzed fragnents were not segregated as
to the particular piece of clothing in which
each particle was found.

3. Therefore, a particle of marijuana on the
towel or in the cigar box, when conmm ngl ed
with the lint and dust from Appellant's
cl othing before analysis of the sanple, would
have caused the entire sanple to be anal yzed
as marijuana and create the erroneous
| npression that the clothing al so contained
mar i j uana.
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4. The Custonms O ficers nentioned the presence of
seeds but the | aboratory report does not
mention any seeds.

5. Appel I ant' s expl anati ons and excuses raised a
doubt in the m nd of the Exam ner, Appell ant
deni ed the use or possession of marijuana,
Appel | ant had no prior record, and his
expl anation that the nmarijuana particles m ght
have been left in the cigar box by the
previ ous occupant of Appellant's quarters is
pl ausi bl e.

APPEARANCES: O Raynond Basile, Esquire, of New
York Cty, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 15 Novenber, 1951, Appellant was serving as oiler on board
t he Anerican SS COVAYAGUA and acting under authority of his
Merchant Mariner's Docunent No. Z-120140-D2 while the ship was in
the port of New Ol eans, Louisiana.

During a routine search of the ship on the norning of this
date, Appellant unl ocked his |ocker to permt Custons |nspector
Lecroi x and Port Patrol Oficer Wllians to inspect it. Oficer
WIllianms found two or three seeds, which resenbl ed nmarijuana seeds,
in a cigar box inside the | ocker. He also found one to three seeds
and fragnents in each of the follow ng garnents which were in the
| ocker: a blue serge suit coat and trousers, a pair of dungaree
trousers, and a dungaree shirt. There were |oose fragnents on
Appel lant's towel which was in the |ocker. |nspector Lecroix
searched Appellant's person and | ocated one seed in a pocket of the
trousers he was weari ng.

Appel | ant deni ed havi ng knowl edge that any of his clothes
contained marijuana but admtted having had a marijuana cigarette
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in his possession in Panama or in a South Anerican port for

approxi mately half an hour before throwing it over the side because
he was a drunkard but did not use marijuana. Appellant then
attenpted to bribe both of the Custons O ficers who had searched
hi s bel ongi ngs and found the substances which they suspected to be
marijuana. Appellant stated that he had bought the suit at a pawn
shop in Mbile; that the other clothing and the cigar box were in
the quarters when he cane on board nore than a nonth earlier; and
that the clothes had not been | aundered since the latter tine.
Custons | nspector Delarosa entered Appellant's quarters before
Appel | ant was taken to the Customhouse.

Sonme of the fragnents and seeds were w apped in brown paper
and put in the cigar box which contained the bal ance of the seeds
and fragnments. The contents of the cigar box and brown paper were
treated as separate sanpl es when anal yzed by chem sts at the U S
Cust ons Laboratory at New Ol eans, Louisiana. Each sanple was

found to contain vegetable matter, dirt, lint, marijuana, and
extraneous material. The total of the two sanples was thirteen
grai ns.

There is no record of any prior disciplinary action
havi ng been taken agai nst Appel |l ant.

OPI NI ON

The facts that no determ nation was nmade as to precisely
which, if any, articles of Appellants clothing contained traces of
marijuana or as to the quantity of marijuana which was in the two
sanpl es anal yzed are not significant for the purpose of this
decision. The probability is that the vegetable matter referred to
in the analysis report included marijuana seeds and that all of the
seeds found in Appellant's clothing were simlar. In that case,
marijuana was found in four different pieces of clothing in
Appel lant's | ocker and in the trousers he was weari ng when
searched. The nost favorable possibility to Appellant's cause (and
the nost extrene possibility under the facts as found) is that all
of the marijuana cane fromthe | oose fragnents on his towel. In
any case, it was definitely established that sone quantity of
marij uana was found either in Appellant's |ocker to which he had
the key or on his person, or both places. This is sufficient
evi dence upon which to find the specification and charge proved,
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and to abide by the Coast Guard policy of revocation in all cases
where a seaman has been found guilty of any offense involving
narcotics - regardless of the quantity. This is the

wel | - established policy despite a seaman's | engthy service, prior
unbl em shed record, and the presence of other circunstances which
m ght dictate the wisdomof mtigating the order in sone other
types of cases.

The record does not support Appellant's contention that his
expl anations and excuses rai sed any serious doubt in the m nd of
the Exam ner as to Appellant's guilt. It is obvious fromthe
concl usi on reached by the Exam ner that he rejected Appellant's
expl anations as well as his denial of know edge concerning the
presence of the marijuana. Thereby, the Exam ner rejected portions
of Appellant's testinony as incredible. It logically follows from
this that the testinony of Custons |nspector Del arosa and Port
Patrol O ficer Wllians with respect to Appellant's attenpt to
bri be the Custons Oficers and his having possessed a narijuana
cigarette in Panama or South America was credible evidence. Even
Appel l ant admtted at the hearing that he had been offered a
marijuana cigarette when he was down South; but his claimthat he
does not know what narijuana |ooks like is inconsistent with this
i ncident as well as with the fact that he has been going to sea for
thirty-four years. 1In view of the extrene seriousness of all
narcotics of fenses

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
5 Decenber, 1951, is AFFI RVED.

Merlin O Neill
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C, this 19th day of January,
1953.

sxxxx END OF DECISION NQ 624 ***x»
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