Appeal No. 617 - WILLIAM LEWISv. US - 28 November, 1952.

IN THE MATTER OF MERCHANT MARI NER S DOCUVMENT NO. Z-209626
| ssued to: WLLIAMLEWS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

617
WLLI AM LEW S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 21 August, 1952, an Exam ner of the United States Coast
GQuard at Mobil e, Al abama, revoked Merchant Mariner's Docunent No.
Z- 209626 issued to WlliamLew s upon finding himguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as nessnman on board the Anmerican SS SANTA CERRO under
authority of the docunent above descri bed, on or about 15 August,
1952, while said vessel was in the port of Mobile, Al abama, he
wrongfully had in his possession two cigarettes which contai ned
mar i j uana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and specification proffered against him

Ther eupon, the Investigating Oficer and counsel for Appellant
made their opening statenents and the Investigating Oficer
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I ntroduced in evidence the testinony of the Post Patrol Oficer who
had found the marijuana cigarettes on Appellant's person. He al so

I ntroduced certified copies of the U S. Custons Laboratory report
whi ch states that the substance was marij uana.

I n defense, Appellant offered in evidence the testinony of two
character witnesses as well as testifying under oath in his own
behal f. Appellant stated that he had found an open package of
Chesterfield cigarettes on a table in the crew s recreation room
and that he had snoked six or seven of the cigarettes w thout
noticing the two marijuana cigarettes. Appellant testified that he
had never snoked marij uana.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specification. He then entered the
order revoking Appellant's Merchant Mariner's Docunment No. Z-209626
and all other licenses, certificates of service and docunents
I ssued to this Appellant by the United States Coast CGuard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat :

1. It was not shown by the evidence at the
hearing that the subject was consci ous of
having two marijuana cigarettes in his
possession, or that he had know edge that the
said cigarettes contained marijuana or |ike
dr ugs.

2. It was not shown by the evidence whether or
not subject was on duty at the tine it was
di scovered that he had said cigarettes on his
per son.

3 The evidence fails to show that subject took
or snoked the said marijuana cigarettes, and
therefore the only so called "m sconduct” was
the violation of a crimnal law, if, in fact,
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there was a viol ati on.

4. Testinony was admtted which were nere
concl usions and natters which were subject to
bei ng determ ned, in other words, testinony
was adm tted which i nvaded the province of the
hearing exam ner. This testinony is that
whi ch was given by M. Reid when he was asked
i f he had been taking cigarettes out of the
particul ar package in question, would he have
noticed the marijuana cigarettes in sane and
he answered "definitely."

5. There was no definite proof that the
cigarettes analyzed were the sane cigarettes
which were taken fromWIIliam Lew s.

6. A prima facie case was not made out by
evi dence.
7. The penalty invoked was severe and excessive

for the all eged m sconduct.

APPEARANCES.: WIlliam G ayson, Esquire, and M F.
Dozier, Esquire, of Mobile, Al abam,
of Counsel

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NG OF FACT

On 15 August, 1952, Appellant was serving as nessman on board
t he Anmerican SS SANTA CERRO and acting under authority of his
Merchant Mariner's Docunent No. Z-209626 while the ship was in the
port of Mobile, Al abana.

During a routine search of the ship, a Port Patrol Oficer
st opped Appellant in a passageway, searched him and found two
marijuana cigarettes which were in a Chesterfield cigarette package
wth three Chesterfield cigarettes. The marijuana cigarettes could
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be easily distinguished fromthe ordinary cigarettes because the
ends of the forner were twisted. Analysis by the U S. Custons
Laboratory at New Ol eans, Louisiana, verified that the substance
in the two cigarettes was narijuana. The anount was 15 grains of
partially ground | eaves and stens.

There is no record of any prior disciplinary action having
been taken agai nst Appellant during eight years at sea. He is 29
years of age.

OPI NI ON

The points raised on appeal have no persuasive nerit. The
testinony of the Port Patrol O ficer and the analysis report raised
a prima facie presunption that Appellant know ngly had marijuana in
his possession. This presunption is in direct conflict with
Appel l ant's testinony but the Exam ner is the best judge as to the
credibility of the witnesses who appear before hin and the
Exam ner specifically stated in his opinion that he did not believe
Appel lant's testinony as to | ack of know edge.

There was no necessity to prove that Appellant was on duty at
the tinme of apprehension or that he had snoked a marijuana
cigarette. Possession alone is sufficient to follow the
wel | -established policy of revocation in all cases whore seanen are
found to have associated wth narcotics in any nmanner in connection
with their enploynent on Anerican Merchant Marine vessels.
Appel l ant's prior good conduct is not a sufficient ground to
mtigate the order inposed for this nost serious offense.

ORDER

The order of the Exam ner dated at Mbile, Al abama, on 21
August, 1952, is AFFI RMED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 28th day of Novenber, 1952.
***x* END OF DECI SION NO 617 **x*x*
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