Appeal No. 616 - WALTER E. SHUTTLEWORTH v. US

In the Matter of License No. 117920 Merchant Mariner's
Docunent No. Z-145812
| ssued to: WALTER E. SHUTTLEWORTH

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

616
WALTER E. SHUTTLEWORTH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 18 July, 1952, an Exam ner of the United States Coast Cuard
at New York City revoked License No. 117920 and Merchant Mariner's
Docunent No. Z-145812 issued to Walter E. Shuttleworth upon finding
himguilty of m sconduct based upon nine specifications alleging in
substance that while serving under the authority of his license as
Master on board the Anerican SS OVEGA from 27 Cctober, 1951, to 24
Decenber, 1951, and as Chief Mate of the American SS TAGALAM from
21 January, 1952, to 9 February, 1952, he did:

First Specification: . . . . on or about 27
Cct ober, 1951, wongfully threaten to have
Chi ef Engineer Martin "done away with" so that
he woul d not "get by Ceuta."

Second Specification: . . . . on or about 18
Novenber, 1951, use obscene and abusive
| anguage toward Chi ef Engineer Martin while
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the ship was in the port of Trieste.

Fourth Specification: . . . . during the
voyage which term nated about 24 Decenber,
1951, wrongfully give drinks of alcoholic
| i quor to Boatswai n Thorat on.

Fifth Specification: . . . . during the voyage
whi ch term nated about 24 Decenber, 1951,
wrongfully consune al coholic [iquor in the
wheel house in the presence of Chief Mte
Braca, the hel nsman, and ot her persons.

Si xth Specification: . . . . on or about 22
Decenber, 1951, in the port of Baltinore,
Maryl and, wrongfully threaten to "break in"
Chi ef Engi neer Wells' head.

Seventh Specification: . . . . on or about 22
Decenber, 1951, use obscene and abusive
| anguage toward Chi ef Engineer Wells.

Ei ghth Specification: . . . . on or about 24
Decenber, 1951, at Baltinore, Maryland, use
obscene and abusi ve | anguage toward Chief Mate
Braca.

El eventh Specification: . . . . on or about 9
February, 1952, at Point a Pierre, Trinidad,
assault the Master of the vessel, Frank R
Johnson, by striking himon the back of the
neck and kicking him

Thirteenth Specification: . . . . on or about
9 February, 1952, wongfully order the Master
to get off the vessel.

The Exam ner di sm ssed four other specifications under the charge
of m sconduct and one specification under the charge of
| nconpet ence.
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At the tinme of service of the charges and specifications,
Appel l ant was given a full explanation of the nature of the
proceedi ngs, the rights to which he was entitled and the possible
results of the hearing. Due to illness, Appellant was not present
at the beginning of the hearing but he was represented by an
attorney of his own selection who entered a plea of "not guilty" to
t he charge and each specification proffered agai nst Appellant.

Ther eupon, the Investigating Oficer nade his opening
statenment and introduced in evidence the testinony of the Chief
Engi neer, Chief Mate, Third Mate and Purser, all of whom were on
board the OVEGA; and that of the Master Frank R Johnson, of the
TAGALAM After repeated failures in attenpting to obtain the
testinony of a M. Wells who was pronoted from First Assistant
Engi neer to Chief Engi neer when the forner Chief Engineer left the
OVEGA and was hospitalized at Trieste on 21 Novenber, 1951, a
voluntary, binding stipulation was entered into as to the testinony
whi ch woul d have been given by Chief Engineer Wlls if he had
appeared as the Investigating Oficer's wtness.

I n defense, counsel for Appellant nmade an openi ng statenent
before recalling the Purser of the OVEGA as Appellant's w tness and
obt ai ning Appellant's sworn testinony in his own behalf. Counsel
al so submtted several docunentary exhibits.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the above nine specifications. He then
entered the order revoking Appellant's License No. 117920, Merchant
Mariner's Docunment No. Z-145812, and all other I|icenses,
certificates of service and docunents issued to this Appellant by
the United States Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
that the Exam ner failed to: properly evaluate the testinony;
arrive at proper conclusions of |law, properly apply the rul es of
evi dence; properly apply the law of the case to the facts; rest his
deci sion upon reliable and substantial evidence; inpose a
reasonabl e puni shnent; and dism ss legally insufficient
specifications. Argunent on the follow ng points has been
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subm tted:

PO NT |
THE COAST GUARD DI D NOT MEET | TS BURDEN OF
PROVI NG SHUTTLEWORTH GUI LTY BEYOND A
REASONABLE DOUBT.

PO NT I
THE CREDI BI LI TY OF THE W TNESSES FOR THE
GOVERNMENT WAS NOT SUCH AS TO ESTABLI SH THE
QU LT OF THE PERSON CHARGED BEYOND A
REASONABLE DOUBT.

PO NT 111
A MATTER OF LAW THE EVI DENCE SUBM TTED | N SUPPORT OF THE
VARI QUS SPECI FI CATI ONS WAS | NSUFFI CI ENT.

PO NT |V
THE OPI NI ON BELOW [ SHOANS THAT THE EXAM NER
REJECTED THE TESTI MONY OF THE PERSON CHARGED
W THOUT REASON. ]

PO NT V
PUNI SHVENT | MPOSED DI D NOT' MEET THE OFFENSES ALLECGED I N
THAT | T WAS TOO SEVERE.

APPEARANCES: Messrs. Macklin, Speer, Hanan and MKernan, of New
York GCty, by Martin J. MHugh, Esquire, of
Counsel .

FI NDI NG OF FACT

On a voyage covering the dates of 27 October, 1951, to 24
Decenber, 1951, Appellant was serving as Master on board the
Anmerican SS OMEGA, a Liberty ship, and acting under authority of
his License No. 117920.

On or about 27 COctober, 1951, while the ship was enroute from
the Port of New York to Trieste via Ceuta, Spanish Morocco,
Appel | ant threatened Chief Engineer Martin with words to the effect
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t hat he could be "done away with" and that he would not "get by
Ceuta." This statenent was nade in the presence of the Purser and
resulted from Appel l ant's dissatisfaction with the Chief Engineer's
handl i ng of the fuel and water supplies for the ship.

On 18 Novenber, 1951, two days after the OVEGA had arrived at
Trieste, Appellant directed obscene and abusive | anguage towards
Chi ef Engi neer Martin during the course of one of the nmany heated
di scussi ons between the two nen. At this particular tine,
Appel | ant was angry because the Chi ef Engi neer had not yet
submtted a list of necessary repairs. First Assistant Engi neer
Wells was present during this discussion. The work list was made
up the follow ng day and given to Appellant. The Chief Engi neer
was hospitalized on 21 Novenber at Trieste and the First Assistant
Engi neer was pronoted to the position of Chief Engineer.

Upon one occasion while the ship was underway on the return
| eg of the voyage, Appellant drank al coholic liquor in the
wheel house and in the presence of Chief Mate Braca and the
hel mnsman. Braca refused to take a drink but Boatswain Thoraton
accepted at | east one drink of the al coholic beverage which was
of fered to him by Appellant.

The OVEGA reached the port of Baltinore, Maryland, on 22
Decenber, 1951. On this date, Appellant addressed Chi ef Engi neer
Wells in an obscene and abusive manner while threatening to "break
in" his head if he was ever caught in Brooklyn by Appellant.
Appel l ant's honme was in Brooklyn, New York. Differences had arisen
bet ween Appellant and the Chief Engineer as a result of certain
overtinme clains by the latter.

On the follow ng norning of 23 Decenber, 1951, while the ship
was still in the port of Baltinore, Appellant cane on board and
greeted Chief Mate Braca with vul gar and abusive | anguage in the
presence of a visitor who acconpanied Appellant. Until this tineg,
Appel | ant had not directed this type of |anguage toward the Chief
Mate. Appellant was relieved of his conmmand and left the ship
| ater on the sane day.

On 8 and 9 February, 1951, Appellant was serving as Chief Mte
of the Anerican SS TAGALAM and acting under the authority of his
Li cense No. 117920 during the course of a foreign voyage whi ch had
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commenced early in January, 1951. Appellant had conplained to the
Master, Frank R Johnson, that he was suffering from henorrhoids;
and on 8 February, 1951, after the ship arrived at Point a Pierre,
Trini dad, Appellant obtained a doctor's witten statenent that
Appel | ant shoul d be hospitalized for nedical treatnent. Appell ant
went to the American Consul's office and denmanded that the Master
di scharge himon the basis of the doctor's statenent. The Master
told Appellant to return to the ship and the matter woul d be

strai ghtened out on board. Both nen returned to the ship. Later,
when the Master was about to descend a stairway on the pier, at

whi ch the ship was docked, in order to go ashore, Appell ant
attacked the Master from behind by seizing his neck and violently
kicking him The Master was freed from Appellant's grip when
several persons held him After this, the Master returned to the
ship with the local police and went to Appellant's quarters.
During this interview, Appellant ordered the Master to get off the
ship. Appellant was in the process of turning over the conmand to
anot her Master but he had not yet been relieved. The Master had
not received any injuries except bruises and there was no police
action taken agai nst Appellant but he was discharged for
hospitalization on 9 February.

Appel lant is 46 years of age, married, and has been going to
sea for approximately 30 years. The OVEGA was his first command.
He is nore than six feet tall and wei ghs about 230 pounds.

Appel lant's prior record consists of a two nont hs'
probationary suspension in 1944 for striking the Purser of the
shi p; another two nonths's probationary suspension in 1945 for
assaulting a crew nenber; and an outright suspension for six nonths
in 1946 coupled with an ei ghteen nonths' probationary suspension
for five years for assaulting a crew nenber and failing to maintain
a proper | ookout while standi ng watch.

OPI NI ON

Numer ous poi nts have been rai sed on appeal but al nost all of
t he hi nge upon the fundanental issue as to whether the Exam ner
acted erroneously in rejecting a substantial part of Appellant's
testinony in favor of the testinony which was given by the
| nvestigating Oficer's witnesses. | do not think that any error
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was commtted in this respect.

First, | would like to point out that the degree of evidence
required, in order to find that an offense has been "proved" in
these adm nistrative, renedial proceedings, is "reliable, probative
and substantial evidence" rather than proof of guilt "beyond a
reasonabl e doubt." This is clearly stated in both the
Adm ni strative Procedure Act and the regulations pertaining to
t hese proceedings (46 C F.R 137.21-5) which are neither crim nal
prosecuti ons nor penal actions.

Appel | ant contends, in considerable detail, that the testinony
of the Investigating Oficer's witnesses was not credi ble evidence
because of inconsistencies, vacillation, prejudice, and resentnent
agai nst Appel | ant because of reprinmands by himwhen they did not
properly performtheir duties. Appellant admts that he sonetines
used i nproper | anguage when he was exasperated but denies that he
t hreat ened any of the crew on the OVEGA or that he attacked the
Master of the TAGALAM as al | eged.

The cl ains of inconsistency and vacillation are based upon
m nor points which, in many cases, are not even relevant to the
al | egations contained in the specifications. Any prejudice which
the witnesses m ght have had, out of resentnent or otherw se, was
certainly no stronger than Appellant's contrary interest in the
outcone of the hearing. Thus, these argunents are not adequate
reasons why Appellant's flat denials of all the allegations should
be given preference over those testifying against him On the
ot her hand, since the Exam ner saw all except one of the w tnesses
and observed their deneanor which is always in evidence, his
eval uation of the testinony should be accepted unl ess he reveal ed
in the record that he used irrational tests of credibility.

Broadcast Miusic, Inc. v. Havana Madrid Restaurant Corp. (C C A 2,
1949), 175 F.2d 77.

There is no such indication that the Exam ner arbitrarily
rejected Appellant's testinony. The Exam ner stated, several
tinmes, in his decision that his conclusions were partially based
upon his observation of the manner in which Appellant and the ot her
W tnesses testified; and that Appellant's denials were rejected in
favor of other evidence. |In addition, the Exam ner nentioned other
specific reasons, with respect to each specification found proved,
why he accepted the testinony of the Investigating Oficer's
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W tnesses and the stipulated testinony as representing the true
facts.

It was perfectly perm ssible to accept the stipulation, as to
what the testinony of Chief Engineer Wells would have been if he
had testified, as substantial evidence to prove the Sixth and

Seventh Specifications over Appellant's denial. In Draeger v.

Bradl ey (1946), 156 F.2d 64, the court held that when counsel
stipulated as to testinony which would be given by a certain person
I f he appeared as a witness, this stipulated testinony is credible
evidence and it may be relied upon to establish facts since counsel
was under no conpulsion to enter into the stipulation and if he had
not done so, it would have been necessary for the person to appear
as a wtness and he could have been fully cross-exam ned. As

menti oned above, this stipulation was conpletely voluntary and it
was agreed between the parties that it would be binding.

In further support of the adequacy of the evidence, there is
direct evidence to establish the allegations contained in each of
the nine specifications; and this direct evidence, which was
testinony pertaining to every offense alleged in the nine
specifications, is mutually corroborative of a general pattern of
behavi or by Appellant which is consistent with the offenses
alleged. There is additional confirmation of this, toalimted
extent, in Appellant's adm ssions that he sonetinmes used profane
| anguage when he becane aggravated with his officers and that he
had engaged in a scuffle wwth the Master of the TAGALAM after he
had pushed Appellant at the tine referred to in the El eventh
Specification. Consequently, there is substantial and reliable
evi dence to support the conclusions that Appellant used obscene,
abusi ve and threateni ng | anguage towards his officers on the OVEGA
upon several occasions; that he was the aggressor in his fight with
the master of the TAGALAM and that he drank liquor in the
wheel house of the OMVEGA while she was at sea.

It is also urged that, as a matter of |aw, the evidence was
I nsufficient to support the various specifications. Appellant
proposes that a threat is an assault and, hence, there nust be fear
of immediate harmrather than at sone future tine as alleged in the
First Specification. A threat is not necessarily an assault but "a
threat is an avowed present determ nation or intent to injure

presently or in the future." United States v. Mtzdorf (D.C
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Mont ana, 1918), 252 Fed. 933. Although the El eventh

Specification alleges that Appellant assaulted the Master, it al so
al |l eges that Appellant struck and kicked himas well. Concerning

t he absence of specific dates in the allegations and the Exam ner's
decision (Fourth and Fifth Specifications), Appellant had actual
notice during the course of the hearing as to the tine involved and
he cannot now t ake advantage of these highly technical deficiencies

in this admnistrative proceeding. Kuhn v. CAB (CCAD.C,

1950), 183 F.2d 839. Since the stipulated testinony of Chief

Engi neer Wells refers individually to three specific specifications
(Second, Sixth and Seventh), the stipulated evidence refers to the
dates alleged in the respective specifications.

Because of Appellant's prior record and the great effect which
of fenses of this nature are bound to have on discipline aboard
ship, the order of the Exam ner will be sustained. Regardless of
any physical pain which Appellant was suffering, he had no
justification for attacking the Master of the ship on which he,
Appel l ant, was still serving at the tine. The threatening and
I nsul ting | anguage with which he addressed the officers under him
whil e he was in command of the OVEGA were of fenses which were only
slightly less serious. Watever the conduct of his officers was in
the performance of their duties, Appellant's behavior nust have
made matters worse. A Master's distrust and abuse of his officers
breeds | ack of respect for both the Master and officers by the rest
of the crew, and, consequently, it is one of the easiest ways to
conpletely underm ne the strict discipline which is required on
shi ps.

ORDER

The order of the Exam ner dated at New York City on 18 July,
1952, i s AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

*xxx* END OF DECI SION NO. 616 *****
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