Appeal No. 569 - FRANCISCO G. ROSA v. US - 2 July, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-593010
| ssued to: FRANCI SCO G ROSA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

569
FRANCI SCO G. RCSA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 27 February, 1952, an Exam ner of the United States Coast
Guard at New York City revoked Merchant Mariner's Docunent No.
Z- 593010 issued to Francisco G Rosa upon finding himguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as nessman on board the Anerican SS SANTA MARGARI TA
under authority of the docunent above described, on or about 12
Decenber, 1951, while said vessel was in the port of Lim, Peru, he
wrongfully had in his possession a quantity of narcotics; to wt,
mar i j uana.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented at
t he hearing by nonprofessional counsel of his own selection, a M.
Janes Gallego of New York City. Appellant entered a plea of
"guilty" to the charge and specification proffered against him He
persisted in his plea of "guilty" after the Exam ner explained to
himthe full significance of such a plea.

file:////hgsms-lawdb/users/K nowl edgeM anagementD...ns/ S%208& %20R%20305%20-%20678/569%20-%20ROSA .htm (1 of 4) [02/10/2011 2:15:19 PM]



Appeal No. 569 - FRANCISCO G. ROSA v. US - 2 July, 1952.

Ther eupon, the Investigating Oficer nmade his opening
statenment and counsel for Appellant nmade a statenent, in
mtigation, on behalf of Appellant. The Investigating Oficer then
i ntroduced in evidence a sworn statenent taken from Appel |l ant by
the American Vice Consul at Lima, Peru, on 29 Decenber, 1951. In
this statenent, Appellant admtted having been apprehended as he
was | eaving the ship on 12 Decenber, 1951, wth a nmarijuana
cigarette on his person; that additional marijuana which he had
purchased in Col on, Pananma, was found with his gear aboard ship;
and that he had snoked marijuana while at sea during the past year.
The I nvestigating Oficer also offered in evidence an entry from
the official | og book of the ship stating that Appellant had been
taken in custody by local authorities for carrying marijuana and,
therefore, he failed to return to the ship on 12 Decenber, 1951.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunent and proposed findi ngs and
concl usions, the Exam ner announced his findings and concl uded t hat
t he charge had been proved by plea. He then entered the order
revoki ng Appellant's Merchant Mriner's Docunment No. Z-593010 and
all other licenses, certificates of service and docunents issued to
this Appellant by the United States Coast Guard or its predecessor
aut hority.

It appears that after his docunent had been revoked by the
Exam ner, Appell ant obtained the services of an attorney and an
appeal has been taken in which it is urged that:

1. Appel | ant was i nprisoned and then rel eased because there
was no evidence that the cigarette contai ned marijuana.
Annexed is the original of a certificate under the seal
of the Director of the Central Prison for Males in Lina,
Peru, attesting to the fact that guilt was not proven and
it was found that the charge was basel ess.

2. No marijuana cigarettes were found on Appellant's person
or in his forecastle aboard ship. Appellant does not use
or traffic in marijuana. There is no record of any prior
di sci plinary action having been taken agai nst Appell ant
during his twelve years at sea.
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3. Appel l ant m stakenly foll owed the advice of seanen who
told Appellant that he woul d receive only a short
suspensi on of his docunent if he pleaded "guilty" but
that he woul d | ose his docunent if he contested the
charge. Therefore, it is requested that the hearing be
r eopened.

APPEARANCES: Henry K. Chapman, Esquire, of New York City, of
Counsel .

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng:

FI NDI NGS OF FACT

On 12 Decenber, 1951, Appellant was serving as nessnan on
board the Anerican

The significance of this statenent is not clear but it is well
established by the other factors nentioned that Appellant was
apprehended with marijuana in his possession and that he spent at
| east seventeen days in the Lima jail. He was given a fair hearing
duri ng which he had anple opportunity to submt evidence of his
I nnocence. In the face of his sworn statenent to the Vice Consul
whi ch he now states was not the truth, | amnot persuaded by his
present claimthat he was m sl ed by the poor advice of his fellow
seanen.

In view of the irregular nature of this appeal and Appellant's
plea of "guilty," there is no necessity to consider whether
Appel lant's statenent to the Vice Consul conforns with evidentiary
rules pertaining to the admssibility of evidence.

ORDER

The order of the Exam ner dated 27 February, 1952, should be,
and it is, AFFIRVED.

A. C. R chnond
Rear Admral, United States Coast Guard
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Acting Commandant

Dat ed at Washington, D. C., this 2nd day of July, 1952.
*x*x* END OF DECI SION NO. 569 ****x*
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