Appeal No. 557 - RICHARD HOYT v. US- 9 May, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-224338-D6
| ssued to: R CHARD HOY

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

557
Rl CHARD HOYT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46, Code of Federal Regul ations Sec.
137. 11-1.

On 11 Decenber 1951, an Exam ner of the United States Coast
Guard at New York City suspended Merchant Mariner's Docunent No.
Z-224338-D6 issued to Richard Hoyt upon finding himguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as fireman-watertender on board the Anerican SS NORTH
LI GHT under authority of the docunent above descri bed, on or about
2 July, 1951, while said vessel was in the port of Norfolk Virginia
he failed to appear as directed in a subpoena dated 29 June 1951
and duly served and issued by Lt. J. W MCurdy, USCG
| nvestigating O ficer at Norfolk, Virginia.

At the hearing: Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to the charge and specification
prof fered agai nst him
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Ther eupon, the Investigating Oficer and Appel |l ant made their
openi ng statenents and the Investigating Oficer introduced in
evidence a certified copy of the subpoena which had been served
upon Appel | ant.

At the conclusion of the hearing, the Exam ner announced his
findings and concluded that the charge had been proved by plea and
entered the order suspendi ng Appellant's Merchant Mariner's
Docunent No. Z-224338-D6 and all other |icenses, certificates of
service and docunents issued to this Appellant by the United States
Coast Guard or its predecessor authority for a period of six
nonths; the first five nonths are for violation of the probationary
order entered 28 February, 1951, and the sixth nonth is for the
offense in the instant case.

This appeal is a plea for clenency stating that Appellant is
a married man and nust go back to work in order to pay his bills;
and that he is not able to find any enploynent other than as a
seaman.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 2 July, 1951, Appellant was serving as firenman-watertender
on board the Anerican SS NORTH LI GHT and acting under authority of
his Merchant Mariner's Docunent No. Z-224338-D6 while the ship was
at Norfolk, Virginia.

At about 0930 on this date, Appellant was served aboard the
NORTH LI GHT with a subpoena issued by Lt. J. W MCurdy, USCG
Thi s subpoena orderd Appellant to appear as a witness at 1400 on 2
July, 1951, Navy Landi ng Buil di ng, Foot of Wst York Street,
Norfolk, Virginia, in the proceeding instituted by the Coast Guard
agai nst Merchant Mariner's Docunent No. Z-431838 issued to Vincent
J. Baynes, Z-431838.

Appel | ant did not appear at the designated place at 1400 on 2
July, 1951, or at any tine thereafter on this date. He nmade no
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attenpt to contact Lt. McCurdy or anyone else to explain his
absence.

Appel lant's prior disciplinary record consists of four
probati onary suspensions, two of which were for failure to join in
1945 and one for the sane offense in 1949.

OPI NI ON

Appel ant's only explanation for his failure to appear in
conpliance with the subpoena was that he did not pay any attention
toit, and forgot to |look at the date and tine even though he had
t he subpoena in his pocket. The Exam ner rejected this explanation
as being unsatisfactory. | amin accord with this and other views
expressed by the Examner. The Coast Guard is required to take
di sciplinary action in cases where such course seens nerited; and
when its processes are issued by authorized officers and conpletely
i gnored or flaunted by the addresses thereof appropriate action is
required in those cases al so.

Congress has said, "Attendance of witnesses . . . shall be
conpelled by a simlar process as in the United States District
Courts," (46 U.S.C. 239(e)). The process in this case conforned to
the practice in the United States District Court, and perhaps,
Appel | ant was fortunate that the Examner did not cite himfor
contenpt before the Federal Court where, upon conviction, a fine or
| npri sonnment m ght have been i nposed.

The effectiveness of the proceedi ngs authorized by 46 U S. C
239 (R S. 4450) as anended will be seriously inpaired if recipients
of subpoenas have a right of election respecting their appearance
or nonappearance in response thereto.

As a matter of record of which | may take official notice,
this Appell ant was subpoenaed to testify respecting charges agai nst
one Baynes. Appellant had originally conplained to the Master of
t he vessel NORTH LI GHT about Baynes' threateni ng conduct aboard
ship. The charges agai nst Baynes were di sm ssed because of
I nsufficient evidence. Thus, if Appellant's original conplaints
wer e proper, he should have supported them if they were inproper,
he has put the Governnent to unnecessary expense, and a shipmate to
some unnecessary annoyance, if not expense.
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It is a responsibility of the Coast Guard to take renedi al
action against the certificates of American nerchant mariners when
the facts warrant such action. There is a correspondi ng duty upon
merchant mariners to testify when their testinony will determ ne
the nmerits of charges filed against other mariners. The obligation
to testify is as great when the testinony is for as well as when it
I s agai nst, such other mariners. It is as inportant to justify a
person's conduct as it is to convict himof msconduct. But when
an original conplainant fails to appear to support charges agai nst
anot her seaman, there is a double offense; first, of causing
unwar ranted troubl e which involves a person who nay be innocent;
and, second, disobedi ence of an order to appear.

Hence, this action against Appellant's docunent is readily
justified as a renedial neasure to insure that seanen who are
subpoenaed to testify as witnesses in cases involving other seanen
will not be permtted to interfere with routine discipline by
refusing or failing to testify in such cases either for or against
their shi pmates who have been charged with disciplinary infractions
aboard ship. The opinion of United States Attorney General Knox

supports this view, 24 Op. Atty. Gen. 136 (1902). It is ny
opinion that in spite of its age, and the intervening anendnent to
the law which it discusses, the reasoning is still very sound; and
| adopt it.

Appellant's indifference to the subpoena which was issued by
conpetent authority and his failure to communicate with either the
| nvestigating Oficer or the Examner in order to give a reasonable
excuse for nonconpliance with the subpoena, do not incline ne to
treat leniently his course of conduct.

| hold, as a matter of |law, that any person who has been
served wth a subpoena, issued by duly authorized Coast Guard
personnel, to attend and testify at a hearing conducted under 46
U S C 239, and who fails to appear (w thout reasonabl e cause,
stated at an opportune tine) is guilty of m sconduct.

CONCLUSI ON

In view of Appellant's past record, the Order inposed is not
excessive, and it wll be sustai ned.
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ORDER

The Order of the Exam ner dated 11 Decenber, 1951, shoul d be,
and it is, AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 9th day of My, 1952.

xxxx END OF DECISION NQ 557 ***x»
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