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In the Matter of License No. 122522
| ssued to: FREDERI CK P. D ETRI CH

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

549
FREDERI CK P. DI ETRI CH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 19 Cctober, 1951, an Exam ner of the United States Coast
Guard rendered his decision of a hearing conducted at Honol ulu, T.
H., and revoked License No. 122522 issued to Frederick P. Dietrich
upon finding himguilty of negligence based upon four
specifications alleging in substance that while serving as Master
on board the American SS ANDREA F. LUCKENBACH under authority of
t he docunent above descri bed, on or about 11 March, 1951, while
navi gating said vessel in the vicinity of the Island of Kauai, T.
H., under conditions of poor visibility, he contributed to the
groundi ng of the ship by setting a course too close to shore;
failing to establish the vessel's position by proper bearings;
failing to reduce speed and proceed with caution; and failing to
obtain and properly use information available fromthe vessel's
radio direction finder.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
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an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him

Ther eupon, the Investigating Oficer and counsel for Appellant
made their opening statenents and a stipulation was entered into
whereby certain portions of the record of the Marine Board of
| nvestigati on convened at Lihue, Kauai, T.H , were received in
evidence. The Investigating Oficer than rested his case.

Counsel noved to dism ss the charge and specifications on the
ground that they had not been proven by the evidence. This notion
was deni ed by the Exam ner and the defense rested its case.

On 9 June, 1951, having heard the argunents of the

| nvestigating Oficer and Appellant's counsel and infornmed both
parties of their right to submt proposed findings and concl usi ons,
t he Exam ner agreed to allow counsel a period of three weeks in
which to submt findings of fact and conclusions of |law  Under
date of 29 June, 1951, counsel for Appellant submtted proposed
findings and conclusions. The Investigating Oficer also submtted
proposed fi ndi ngs and concl usi ons.

On 19 Cctober, 1951, the Exam ner announced his deci sion
concl udi ng that the charge had been proved by proof of the above
four specifications and entered the order revoking Appellant's
Li cense No. 122522 and all other licenses, certificates of service
and docunents issued to this Appellant by the United States Coast
GQuard or its predecessor authority. The decision contains no
specific reference to the findings and concl usi ons proposed by
counsel for Appellant or the Investigating Oficer.

Fromthat order, this appeal has been taken, and it is

contended, inter alia, that the Exam ner erred in failing

to rul e upon the proposed findings of fact and concl usi ons of | aw
subm tted on behal f of Appellant. Because of the imedi ate

di sposition to be nade of this case, it is not necessary, at this
time, to relate the additional grounds raised on appeal; and it
woul d be inappropriate, under the circunstances, for ne to nake any
findings of fact.

APPEARANCES: Messrs. Robertson, Castle and Ant hony, of Honol ul u,
Hawai i, by WIlliamF. Quinn, Esquire, of counsel.
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OPI NI ON

Both the Adm nistrative Procedure Act (Sec. 8(b) and the Coast
GQuard regulations (46 CF. R 137.09-60) require that the parties
shall be afforded a reasonabl e opportunity to submt proposed
findings and concl usions wth supporting reasons; and that "the
record shall show the ruling of the Exam ner upon each such finding
and concl usi on presented.”

| nsofar as the record in this case discloses, none of the
findings and concl usions submtted were consi dered by the Exam ner,
prior to the rendering of his decision, as is required by 46 C F. R
137. 09-75.

This constitutes reversible error.

ORDER

The Order of the Exam ner, dated 19 COctober, 1951, at Seattl e,
Washi ngton, is SET ASI DE, REVERSED and REMANDED for further action
not inconsistent with this deci sion.

Merlin O Neil
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 9th day of January, 1952.
***x* END OF DECI SION NO 549 **x*x*
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