Appeal No. 511 - GEORGE GABLE, JRv. US- 2 August, 1951.

In the Matter of Certificate of Service No. E-358235
| ssued to: GEORGE GABLE, JR

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

511
GEORGE GABLE, JR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137-11-1.

On 16 March, 1951, an Exami ner of the United States Coast
Guard at New York City revoked Certificate of Service No. E-358235
| ssued to George Gable, Jr. upon finding himguilty of m sconduct
based upon two specifications alleging in substance that while
serving as pantry utility on board the American SS HORACE
LUCKENBACH under authority of the docunent above described on or
about 9 March, 1951, while said vessel was at Brooklyn, New York,
he wongfully had marijuana in his possession (First
Speci fication); and such marijuana was duti abl e nerchandi se which
had not been declared on the ship's manifest (Second
Speci fication).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and it was stipul ated between the parties that Appell ant
had marijuana in his possession and that it was not declared on the
ship's manifest. The only question remaining was whet her Appel | ant
knew what the substance was. The Investigating Oficer rested his
case after this stipulation had been entered into.

I n defense, Appellant testified under oath in his own behalf
stating that he had purchased for twenty-five cents one small
package of seeds wapped in plain white paper froma peddl er aboard
the ship at San Franci sco on about 8 February, 1951, to give to his
children in Mobile for their canaries and pi geons. Appellant
clains that the vendor said it was bird seed and the person charged
did not even open the package but put it on a shelf and |later put
it in the top of his sock when Custons officials cane aboard in New
York. The reason given for this conceal nent was that Appellant had
forgotten to declare the "bird seed" and he was afraid of being
fined for not having done so.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the specifications and entered the
order revoking Appellant's Certificate of Service No. E-358235 and
all other licenses, certificates of service and docunents issued to
this Appellant by the United States Coast Guard or its predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is urged
t hat Appellant did not know the nature of this substance but stuck
it in his sock through fear of sonme unknown penalty because it had
not been declared; that the Exam ner's opinion is inconsistent
since he accepted Appellant's stipulation as the basis of the
findings but refused to give credence to Appellant's expl anation
t hat he bought the seeds for his children; and that the opinion is
al so based on a m sstatenent of fact as to when Appell ant nade the
purchase. It is also contended that the order inposed is out of
proportion to the alleged violation and that Appellant's record and
character nerit consideration in mtigating the order.

APPEARANCES: Doris B. Van Aller, Esquire, of Mobile, Al abama, of
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Counsel .

Based upon mnmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 9 March, 1951, Appellant was serving as pantry utility on
board the Anmerican SS HORACE LUCKENBACH and acting under authority
of his Certificate of Service No. E-358235 while said vessel was at
Br ookl yn, New York.

On this date, while Custons officials were conducting a
routi ne search of Appellant's quarters, a small package of
mar i j uana seeds was di scovered conceal ed under one of the socks
whi ch Appell ant was wearing. The seeds were wapped in a plain
pi ece of white paper in the shape of a circul ar package about one
and a half inches long and one inch in dianeter. Appellant told
the Custons officer that it was bird seed but in the course of his
testinony he stated that he had paid a fifteen dollar tax to the
Bureau of Custons as a result of the discovery of these
unmani fested marijuana seeds in his possession.

Appellant's prior record during nine years at sea consists of
a three nonths' suspension for m sconduct in 1944,

OPI NI ON

The clerical error in the Exam ner's opinion, wherein it was
stated that "the person charged knew that he was purchasing a
narcotic in San Francisco on or about 9 March, 1951" (when, in
fact, Appellant was in New York on this date), was not prejudicial
to Appellant's cause since the conclusion arrived at by the
Exam ner was not in any degree based upon the accuracy of the date
as stated.

The prima facie case made out agai nst Appell ant was based on
the fact that he had marijuana seeds of a prohibited nature in his
possession and the |ogical inference fromsuch possession is that
Appel | ant had know edge of the nature of the substance. This
I nference may nore accurately be described as a rebuttable
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presunption which had the effect of putting the burden on the
Appel l ant of going forward with the evidence to prove that he did
not know that he had marijuana in his possession. It is a known
fact that the substance was marijuana seeds of a prohibited nature
because of the stipulation entered into which stipulation was
substantiated by the fact that Appellant paid a transfer tax of
fifteen dollars which would not otherw se have been required.

The Exami ner did not accept Appellant's story that he believed
he was purchasing bird seeds to give to his children, at a nuch
| ater date, to feed to their canaries and pigeons. The Exam ner
poi nted out his reasons for discrediting Appellant's testinony
i ncl udi ng: the actual conceal nent of the package; the
| nprobability that Appellant would not have reported his failure to
mani f est the package to the Master, the steward, or even the
Custons officer "in view of the alleged insignificant nonetary
val ue of the substance"” - if he really believed that it was bird
seed; and the inprobability "that a seaman shoul d purchase a snall
gquantity of bird seed aboard ship in the manner cl ai ned by the
person charged for his children who resided in Mbile, Al abanma."
| mght add that any pleasure or thrill, which is normally aroused
in children when receiving gifts fromdistant cities, could hardly
be expected upon their being given a small package of bird seed in
pl ai n white paper acconpani ed by the explanation that it had been
purchased in San Franci sco.

These reasons are adequate for having rejected the testinony
of Appellant. The Exam ner heard and observed Appel |l ant and,
therefore, is the best judge as to his credibility and the wei ght
to be given his testinony. It has been specifically held that the
uncontradi cted testinony of an interested party does not overcone

a presunption if his credibility is doubted. Rosenberg v. Baum

(1946), 153 F.2d 10. Therefore, the prinma facie case agai nst
Appel | ant was not overcone.

CONCLUSI ON

| agree with the Exam ner's concl usion that Appellant had
"know edge" of the nature of the substance in his possession and
that, therefore, such possession was "wongful." The seriousness
of the offense necessitates that the order of the Exam ner be
sust ai ned despite Appellant's good character and his dependence
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upon going to sea for his livelihood.

ORDER

The order of the Exam ner dated 16 March, 1951, shoul d be,
it is, AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 2nd day of August 1951.
****x%  END OF DECI SION NO 511 *****
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