Appeal No. 507 - BURL MILLER v. US- 24 July, 1951.

In the Matter of License No. 43005 and Certificate of Service No.
A- 15280
| ssued to: BURL M LLER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

507
BURL M LLER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1

On 26 January, 1951, an Exam ner of the United States Coast
Guard at New York City revoked License No. 43005 and Certificate of
Service No. A-15280 issued to Burl MIller upon finding himguilty
of m sconduct based upon two specifications alleging in substance
that while serving as Second Mate on board the Anerican SS JOSI AH
ROYCE, under authority of the |icense above descri bed, on or about
9 COctober, 1947, while said vessel was in the port of Buenos Aires,
Argentina, he failed to performhis duties by reason of
I ntoxi cation; and on or about 30 January, 1948, while said vessel
was i n Goteborg, Sweden, he assaulted a nenber of the crew,
Mtchell D. Baker, with a dangerous weapon.

At the tinme of service of the charge and specifications,
Appel | ant was given a full explanation of the nature of the
proceedi ngs, the rights to which he was entitled and the possible
results of the hearing. Since Appellant did not put in an
appearance on the opening day of the hearing, the Exam ner entered
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a plea of "not guilty"” on behalf of Appellant and proceeded in
accordance with Title 46 C F. R 137.09-5(f).

Thereupon the Investigating Oficer made his openi ng statenent
and introduced in evidence two certified copies of extracts from
the official |og book, two certified copies of extracts fromthe
shipping articles and an authenticated copy of a Consul ar Report
fromthe American Consul ate General at Goteborg, Sweden. Having
established a prima facie case, the Investigating Oficer rested
his case and the hearing was adj ourned.

Appel | ant havi ng appeared and satisfactorily explained his
absence, the hearing was reconvened for the purpose of permtting
t he person charged to submt evidence in his own behalf. Being
represented by counsel of his own choice, Appellant testified in
his own behalf and offered the testinony of Baker, the assaulted
seaman.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concluded that the charge
had been proved by proof of the two specifications and entered the
order revoking Appellant's License No. 43005, Certificate of
Service No. A-15280, and all other licenses, certificates of
service and docunents issued to this Appellant by the United States
Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat since Appellant was convicted in Goteborg, Sweden, and served
an ei ght nonths' sentence, this further penalty puts himin double
jeopardy, and it is an exercise of jurisdiction by one Sovereign in
a situation which has already been thoroughly treated and i n which
jurisdiction has been exercised by another Sovereign. Appell ant
al so pleads for clenency on the basis of his ability as a seanman
and requests that he be exam ned by psychiatrists or neurol ogi sts
to determne his suitability to hold a license as a Third Mate.

APPEARANCES: Silas Bl ake Axtell, Esquire, of New York Cty, of
Counsel

Based upon nmy exam nation of the Record submtted, | hereby
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make the foll ow ng

FI NDI NGS OF FACT

Fromprior to 9 Cctober, 1947, until 31 January, 1948,
Appel | ant was serving as Second Mate on board the Anerican SS
JOSI AH ROYCE and acting under authority of his License No. 43005.

On 9 Cctober, 1947, while said vessel was in Buenos Aires,
Argentina, Appellant was absent fromthe ship from 1300 to 1630
whi |l e assigned to the watch when cargo was bei ng worked. He
returned aboard in an intoxicated condition and was asl eep on watch
from 1655 to 1810.

On 30 January, 1948, at about 2230 while the ship was in
CGot eborg, Sweden, Appellant attacked Mtchell D. Baker, first
assi stant engineer, with a thirteen inch blade galley knife and
severely cut Baker in his abdonen just below the navel. Appellant,
who was under the influence of intoxicating |iquor, had to be
driven away from Baker by others in order to prevent any further
attack by Appellant upon Baker who was |ying hel plessly on deck.

| adopt as ny findings of fact the additional detailed
findings made by the Exam ner in his decision. Such findings are
supported by substantial evidence contained in the record.

OPI NI ON

The petition on appeal raises two points: double jeopardy and
cl emency. The fornmer has been adequately discussed by the
Exam ner's deci sion which is reproduced in part as follows:
“I't is well established that double jeopardy applies only
I n cases where a person is placed twi ce in danger of
puni shment agai nst his person or his property in crimnal
proceedi ngs, and has no application in a proceedi ng such as
this. It is well established, noreover, that certain acts can
formthe basis of proceedings of a crimnal, of a civil, and
of an adm nistrative nature, the decision in one case being
| ndependent of and uncontroling upon the decisions in the
other tribunals. In this case, as in every case, it is the
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Exam ner's bounden duty to enter such order, upon due proof of
the specifications, and the charge, which is consonant with
the safety of Anmerican seanen engaged in their |ivelihood on
Ameri can nerchant ships and the safety of such nerchant ships,
t heir passengers and their cargoes under the nmandate of the
statute aforesaid.”

As to the request for clenmency, it is ny viewthat the
seriousness of the offenses permts no mtigation of the order.

For the additional reasons stated and very conpetently
di scussed in his well considered decision, the order of the
Exam ner will be affirnmed.

ORDER

The order of the Exam ner dated 26 January, 1951, should be,
and it is, AFFIRVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmmandant

Dat ed at Washington, D. C, this 24th day of July, 1951.
***x*x  END OF DECI SION NO 507 ****x*
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