Appeal No. 505 - SAMUEL POWELL v. US- 17 July, 1951.

In the Matter of Merchant Mariner's Docunent No. Z-198929
| ssued to: SAMUEL POWNELL

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

505
SAMUEL POVELL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 18 April, 1951, an Exam ner of the United States Coast
Quard at Houston, Texas, revoked Merchant Mariner's Docunent No.
Z- 198929 issued to Sanuel Powell wupon finding himguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as nessnman on board the Anerican SS CHARLOITE LYKES
under authority of the docunent above descri bed, on or about 18
March, 1951, while said vessel was departing the port of Naples,
Italy, he assaulted and battered a crew nenber of said vessel, one
CemC Slater (oiler), inflicting such severe physical injuries as
to necessitate hospitalization in the port of Genoa, Italy, on 24
March, 1951.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to the charge and specification
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proffered agai nst hi mexcept as to that part of the specification
which refers to hospitalization.

The I nvestigating Oficer then nade his openi ng statenent and
Appel | ant made a statenent in mtigation of the offense stating
that the assault on Slater stemmed froma prior argunent.

The I nvestigating Oficer introduced in evidence the testinony
of four wi tnesses, several log entries and a nedical report.

At the conclusion of the hearing, having heard the
| nvestigating Oficer's request for revocation of Appellant's
docunents, the Exam ner announced his findings and concl uded t hat
the specification had been proved by plea and the charge proved.
He then entered the order revoking Appellant's Merchant Mariner's
Docunment No. Z-198929 and all other |icenses, certificates of
service and docunents issued to this Appellant by the United States
Coast Guard or its predecessor authority.

Subject's appeal is a petition for adm nistrative cl enency
based upon eight years at sea including shipping during Wrld War
1. Appellant also requests that he be given another chance in
order that he may be able to furnish financial aid to his famly.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 18 March, 1951, Appellant was serving as nessnman on board
the Anmerican SS CHARLOTTE LYKES and acting under authority of
Merchant Mariner's Docunent No. Z-198929 while said vessel was at
sea after having departed from Naples, Italy.

On this date, as a result of Slater having conpl ai ned that
Appel | ant was not performng his duties as nessnman properly, he
attacked Slater while the latter was lying in his bunk and gave him
a severe beating before Appellant was taken out of the room by two
ot her menbers of the crew. Slater's jaw was fractured in nore than
one place, his entire head was bruised, his face was badly swoll en,
he was bl eedi ng profusely and al nbost unconscious. Sl ater was
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confined to his bunk by the Master the next norning.

On 20 March, 1951, Slater was taken ashore at Genoa, Italy,
for treatnent by a doctor. The l|atter suggested X-rays and the
results of the X-rays led to Sl ater being discharged and sent
ashore to be hospitalized for treatnent. The nedical report gives
a detail ed description of the injuries received.

I n 1944, Appellant received a six nonths' suspension of his
docunents for assault and battery with a knife while serving aboard
shi p under the influence of |iquor. The person charged was
adnmoni shed in 1945 for being drunk and di sorderly while serving
aboard a vessel.

OPI NI ON

There is no doubt that Appellant commtted a vicious, brutal
and unprovoked attack upon the person of Slater while the latter
was lying in his bunk, totally unprepared for any such abuse. This
aggravated the seriousness of an offense which was al ready
extrenely serious in view of the severe beating adm ni stered by

Appel | ant .

Appellant's prior record coupled with this incident indicate
the probability that there woul d be a subsequent occurrence of this
nature if Appellant were permtted to remain aboard Anmerican
mer chant mari ne vessels. Such conditions do not conply with the
statutory duty of the Coast Guard to protect |lives and property at
sea by neans of these proceedings. The presence of a person aboard
ship who gives vent to a w cked disposition by violent and uncalled
for assaults upon others has been held to be sufficient to nmake the

vessel unseaworthy. Nowery v. Smth (D.C. Pa., 1946), 69 Fed.
Supp. 755, aff. 161 F.2d 732. For these reasons, no clenency may
be permtted in such cases.

ORDER

The order of the Exam ner dated 18 April, 1951, should be, and
it is, AFFIRVED.

A. C. R chnond
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Rear Admiral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 17th day of July, 1951.

*xxx*x END OF DECI SION NO 505 ****x
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