Appeal No. 482 - JUAN OJEA v. US - 9 January, 1951.

In the Matter of Merchant Mariner's Docunent No. Z-232930-D2
| ssued to: JUAN QIEA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

482
JUAN QJEA

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 26 January, 1950, an Exam ner of the United States Coast
Guard at Baltinore, Maryland, revoked Merchant Mariner's Docunent
No. Z-232930-D2 issued to Juan Qg ea upon finding himguilty of
"“m sconduct" based upon three specifications alleging in substance,
that while serving as fireman-watertender and w per on board
vari ous Anerican nerchant vessels, under authority of the docunent
above described, he did:

1. "* x *fail to join the S.S. ARCH BALD R MANSFI ELD
when that vessel sailed fromR o de Janeiro,
Brazil, during the early norning hours of 28 April,
1948. "

2. "* * *on or about 29 May, 1947, fail to join the

vessel [S. S. JOSEPH MJURGAS] when it sailed from
Anst erdam Net herl ands. "

3. "* * *on or about 20, 21, 22, 23 and 24 June, 1949,

file:////hgsms-lawdb/users/K nowl edgeM anagementDo...ons/ S%20& %620R%20305%20-%20678/482%20-%200JEA .htm (1 of 5) [02/10/2011 2:05:19 PM]



Appeal No. 482 - JUAN OJEA v. US - 9 January, 1951.

absent yourself fromyour station and duty aboard
said vessel [Captain John D.P.], w thout
perm ssion, while in port at Port de Bouc, France."

Several other specifications were found
Exam ner.

not proved" by the

The hearing was originally commenced in Baltinore on 11
January, 1950, and was conducted in absentia due to the absence of
t he person charged. On 23 January, Appellant appeared wth counsel
and a hearing de novo was started. Appellant was given a full
expl anation of the nature of the proceedings and the possible
consequences through an interpreter. Appellant entered a plea of
"not quilty" to specification No.1 and 2 above; and a plea of
"guilty" to specification No. 3 above. After the Investigating
O ficer had nmade his opening statenent, the hearing was adj ourned
until 25 January, 1950, to allow counsel tinme to prepare a defense.

At the continued hearing, counsel formally wthdrew fromthe
case when the person charged failed to put in an appearance and the
hearing proceeded in absenti a.

Thereupon, the Investigating Oficer introduced in evidence
certified copies of extracts fromthe official |og books and
shi pping articles of the above vessels, and a sworn statenent by
the Master of one of the ships, in support of the three
specifications. Qher simlar evidence, in support of the
specifications later found "not proved", was rejected by the
Exam ner. The Investigating Oficer then rested his case.

At the conclusion of the hearing, the Exam ner found the
charge "proved" by proof of specifications Nos. 1 and 2; and
“proved by plea"” to specification No. 3. He then entered an order
revoki ng Appellant's Merchant Mariner's Docunent No. Z-232930-D2
and all other valid licenses and certificates of service held by
hi m

Fromthat order, this appeal has been taken, and it is stated
t hat Appellant's absence fromthe ships in all three cases was
occasioned either by his inability to locate the ship or by
transportation difficulties encountered while attenpting to return
to the ships.
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Based upon mnmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a foreign vessel covering the date of 27 April, 1948,
Appel l ant was in the service of the Amrerican S.S. ARCH BALD R
MANSFI ELD, acting under authority of his Merchant Mariner's
Docunent No. Z-232930-D2, as a fireman-watertender. On this date,
Appellant failed to join said vessel when she departed fromRi o de
Janeiro, Brazil.

On a foreign voyage covering the date of 29 May, 1947,
Appel lant was in the service of the Arerican S.S. JOSEPH MJRGAS,
acting under authority of his Merchant Mariner's Docunent No.
232930-D2, as a fireman-watertender. On this date, Appell ant
failed to join said vessel when she departed from Anst er dam
Hol | and.

On 20, 21, 22, 23 and 24 June, 1949, Appellant was serving as
a W per on board the American S.S. CAPTAIN JOHN D. P., under
authority of his Merchant Mriner's Docunent No. 232930-D2, while
said vessel was at Port deBouc, France. On these dates, Appell ant
failed to report for work wi thout perm ssion.

Appellant's only prior disciplinary record is an adnonition
received in 1946 for being absent without | eave at Naples, Italy.
Appellant is fifty-six years of age and states, in his appeal, that
he has been going to sea for forty-three years. Coast Guard
records confirm Appellant's service since 1940. The latter records
al so disclose that Appellant was interned as a prisoner of war for
a period of three years when the vessel on which he was serving
wasat t acked and sunk by eneny action in 1942.

OPI NI ON

Appellant's failure to join the MANSFI ELD and t he MJRGAS
occurred during the period when the Coast CGuard was precluded from
hol di ng hearings. The offense of failure to performhis duties
aboard the CAPTAIN JOHN D.P. is the nost recent of the three
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charges of which Appellant was found guilty. None of these

of fenses standing al one are considered to be of an extrenely
serious nature but when coupl ed together they show a strong
tendency of irresponsibility towards the duties which Appell ant
contracts to performwhen he undertakes a voyage. On the other
hand, it is not really fair to i npose the maxi num order of
revocati on since Appellant received no warning in the nature of a
hearing, after the first and second offenses, to inpress upon him
t he necessity of carrying out his obligations aboard ship.

CONCLUSI ON

It is believed that an outright suspension and a probationary
suspension for a substantial period of tinme will prove a salutary
| esson to the person charged as well as acconplishing the desired
results fromthe point of view of the Coast Guard. Therefore, the
Order of the Exam ner dated 26 January, 1950, is nodified to read
as foll ows:

ORDER

"It is hereby ordered that Merchant Mariner's Docunent No.
Z-232930-D2 and all other valid licenses, certificates and
docunents held by Juan Q ea, are suspended for a period of one (1)
year; six nonths of this suspension is to be outright and the
remai ning si x nonths on ei ghteen nont hs probation.”

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 9th day of January, 1951.
***x*  END OF DECI SION NO 482 ****x*
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