Appeal No. 472 - JOHN BRETTA v. US - 15 December, 1950.

In the Matter of Merchant Mariner's Docunent No. Z-746197
| ssued to: JOHN BRETTA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

472
JOHN BRETTA

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 6 Septenber, 1950, an Exam ner of the United States Coast
Guard at Honolulu, T.H , suspended Merchant Mariner's Docunent No.
Z- 746197 issued to John Bretta upon finding himaguilty of
"“m sconduct" based upon three specifications alleging in substance,
that while acting as able seaman in the service of the Anerican
S.S. PIONEER MAI'L, under authority of the docunent above descri bed,
on or about 2 Septenber, 1950, while said vessel was at Pearl
Har bor, he assaulted and battered a U. S. Marine sentry; he refused
to obey a lawful order of the Mari ne Commander of the Guard and he
created a di sturbance agai nst order and discipline. Another
specification, alleging that Appellant assaulted the Marine sentry
by brandi shing a knife, was found "not proved" by the Exam ner.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel . He entered a plea of "not guilty" to the charge and each
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speci fication.

Ther eupon, the Investigating Oficer nmade his opening
statenment and introduced in evidence the testinony of the Marine
al l eged to have been assaulted, the testinony of the Chief Oficer
on the PIONEER MAIL and the testinony of the Marine Sergeant in
Char ge whose order Appellant refused to obey.

I n defense, Appellant offered in evidence the testinony of a
seaman who wi tnessed the events in question. He also testified
under oath in his own behal f.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of the three specifications and entered an
order suspendi ng Appellant's Merchant Mariner's Docunment No.
Z- 746197, and all other docunments or certificates issued to him
for a period of nine nonths.

Fromthat order, this appeal has been taken, and it is urged
that the trouble resulted fromthe inproper action of the Marine
sentry in refusing to |l et Appellant enter the designated "snoke
house" at the anmmunition depot near which the Pl ONEER MAI L was
noored; that there was a heated argunent at the "snobke house" but
no bl ows were struck; that the reports of the incident were highly
exaggerated by the Marines; and that his prior unblem shed record
for five years at sea should be taken into consideration in
mtigating the order inposed.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 2 Septenber, 1950, Appellant was in the service of the
American S.S. PIONEER MAIL as an abl e seaman, acting under
authority of his Merchant Mariner's Docunent No. Z-746197, while
said ship was noored at the U S. Naval Ammunition Depot, Pearl
Har bor, Territory of Hawaii .

On this date, while Appellant was on authorized | eave, he
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visited an Arny, Navy and Marine canteen in Pearl Harbor.

Appel | ant and several others began creating a disturbance at the
canteen and they were finally renoved fromthe prem ses by a Marine
who was acting under orders fromhis superior officer. Appell ant
engaged in an argunent with this Marine while returning to the

Pl ONEER MAI L.

When Appellant arrived at the ammunition depot where his ship
was | ocated, he wanted to take a snoke and went to the "snoke
house" for this purpose. Regulations forbade snoking at any ot her
place in this area, including aboard the PIONEER MAI L whi ch was
t hen | oading anmunition. The sane Marine with whom Appel | ant had
previ ously exchanged heated words was on duty in the vicinity of
t he "snoke house". The two nen again commenced arguing and the
Mari ne Sergeant of the Guard joined them and ordered Appellant to
return to his ship. Appellant refused to do so; used profane
| anguage directed towards both of the Marines; spit at them
t hreatened the Marine sentry and attenpted to strike the latter.
The Chief Oficer of the PIONEER MAIL then appeared and Appel | ant
| mredi ately obeyed his order to return to the ship. Wile going up
t he gangway, Appellant becane | oud and boi st erous when he saw t he
same two Marines followng them He offered to fight themand spit
on the Marine Sergeant. Finally, the Chief Mte persuaded
Appel l ant to go peacefully to his quarters aboard ship. Appell ant
had been drinking beer while at the canteen but he was not
consi dered by anyone to have been in an intoxicated condition
during the course of these events.

OPI NI ON

There is no doubt that Appellant created an unseemy
di sturbance and refused to obey the order of the Sergeant of the
GQuard whose duty it was to preserve peace and order in the vicinity
of the ammunition depot. As stated by the Exam ner, there was no
excuse for Appellant failing to obey this duly constituted
aut hority.

The extent of the assault and battery upon the person of the
Marine sentry is questionable. The sentry did not testify that
Appellant hit himat any tine but that Appellant pushed him once
and spit on himduring the course of their argunents. The sentry
specifically stated that Appellant m ssed the side of his face when
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he tried to hit himat the "snoke house". Although not as serious
an offense as if Appellant had struck the sentry with his fists,
the pushing and spitting are sufficient basis for upholding the
charge of assault and battery.

There are certain factors, however, which mtigate in
Appel l ant's favor. Apparently, he did not cause any di sturbance
after having |l eft the canteen except when in the presence of the

Marine sentry and, later, the Marine Sergeant. It seens that the
initial irritation with the first Marine grew into a resent nent
towards Marines in general. Quite possibly, the beer drinking had

sonmething to do with this. At any rate, Appellant obeyed the Chief
Mate of his ship inmmediately when he was ordered to return to the
ship. This was soon after he had refused to obey a sim | ar order
gi ven by the Marine Sergeant.

In addition, there is sone indication fromthe record that the
argunent at the "snoke house" devel oped because the sentry
attenpted to prevent Appellant fromtaking a snoke. The argunent
nmust have been about sonet hing but, when asked what it was about,
the sentry testified that he had no idea. Regardless of what the
reason for the argunent was, Appellant was in the wong; but in
view of his clear record and the above circunstances, the order
will be nodified.

ORDER

The Order of the Exam ner dated 6 Septenber, 1950, is hereby
nodified to read as fol |l ows:

Appel l ant's Merchant Mariner's Docunent No. Z-746197, and
all other docunents, certificates and |icenses held by
him are hereby suspended for a period of nine nonths;
four nonths of this suspension are to be outright and the
remai ning five nonths are to be probationary for a period
of twelve nonths after expiration of the four nonths
outright suspension. As so nodified, the Order of the
Exam ner is AFFI RMED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant
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Dat ed at Washington, D.C., this 15th day of Decenber, 1950.
*x*xx*x  END OF DECI SION NO. 472 **x*x
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