Appeal No. 454 - AGUSTIN GONZALEZ NIEVESvV. US - 11 August, 1950.

In The Matter OF Merchant Mariner's Docunent No: Z-72506-D1
| ssued to: AGUSTI N GONZALEZ NI EVES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

454
AGUSTI N GONZALEZ NI EVES

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 17 Decenber 1948 an Exam ner of the United States Coast
GQuard at New York revoked Merchant Mariner's Docunent No.
Z- 72506- D1, issued to Agustin Gonzal es Nieves upon finding him
guilty of "m sconduct" based upon a specification alleging in
substance, that while serving as deck nmai ntenance nan on the
American S. S. EXCELSI OR, under authority of the docunent above
descri bed, on or about 12 Septenber 1948, while said vessel was at
Madras, India, he had in his possession certain narcotics, to wt:
opi um

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he [re?????ntly] waived that right and acted as his own
counsel. He entered a plea of "not guilty" to the charge and
speci fication.

Ther eupon, the Investigating Oficer introduced in evidence an
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excerpt fromthe official |1og book of the S. S. EXCELSI OR, and
rested his case.

I n defense, Appellant offered his own sworn explanati on of the
ci rcunstances attending his acquisition of the commobdity which had
occasioned his arrest; and al so rested.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of the specification and entered an order
revoki ng the Merchant Mariner's Docunent above descri bed, and all
other valid certificates or |icenses issued to said Ni eves by the
Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged:

(1) The introduction of the log entry was i nproper;

(2) The Respondent was not properly represented;

(3) The Finding was agai nst the wei ght of the evidence;
and

(4) The punishnent neted out was too severe.

Appel | ant submits the decision of the Exam ner should be
reversed or nodified.

APPEARANCES: Hernman E. Cooper, Esqgr., and Messrs. Rolnick &
Asof sky, of Counsel - all of New York for

Appel | ant.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 12 Septenber 1948 Appel |l ant was serving as deck naintenance
man on the American S.S. EXCELSI OR, under authority of his Merchant
Mariner's Docunent No. A-72506-D1. On that date said vessel was in
the Port of Madras, India. Appellant had been ashore on authori sed
| eave, but when returning to the vessel he was arrested by | ocal
police authorities because a quantity of narcotics was found in his
possession. He was confined forthwith, and was so confined when
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the EXCELSIOR |l eft the port. Later he was fined by the | ocal
authorities because of his possession of the narcotics.

OPI NI ON

This is anong the first cases heard under the then new fornul a
adopted by the Coast Guard, which is patterned, as far as that is
possi bl e under the circunstances which attend the handling of
di sci plinary cases involving nerchant seanen, upon the
Adm ni strative Procedure Act of 1946.

| have carefully reviewed the Record in this case, and while
| am of opinion the several grounds urged upon the appeal do not
justify nmy interference with the Examner's order, | am al so
inclined to the view that sonme pertinent features of the statute
have not been fol | owed.

Any procedural errors that may have occurred at the original
trial of this case will be corrected upon a newtrial; and it
appears certain that Appellant will then be ably represented by
counsel of his own selection; and his interests protected.

Ther ef or e,

ORDER

The Order of the Coast Guard Exam ner dated at New York on 17
Decenber 1948 is VACATED and SET ASIDE. The case is remanded to the
Coast Guard Exami ner at New York, with directions to grant a new
trial; and said further proceedings shall be conducted at the
earliest practicable date which is convenient to the Investigating
O ficer and counsel for Appellant.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 11th day of August, 1950.
**x**  END OF DECI SI ON NO. 454 ****x*
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