Appeal No. 437 - JAMES RICHARD BELL v. US - 27 June, 1950.

In the Matter of Merchant Mariner's Docunent No. Z-696612-D2
| ssued to: JAMES RI CHARD BELL

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

437
JAVES RI CHARD BELL

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 2 Decenber, 1949, an Exam ner of the United Coast CGuard at
New York City revoked Merchant Mariner's Docunent No. Z-696612- D2
| ssued to Janes R chard Bell upon finding himaguilty of
“m sconduct" based upon a specification alleging in substance, that
whil e serving as a porter on board the Anerican S. S. EXOCHORDA,
under authority of the docunent above descri bed, on or about 18
Novenber, 1949, he wongfully had in his possession 115 grains of
hashi sh while said ship was in the port of New York.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He entered a plea of "guilty" to the charge and
specification but his plea was changed to "not guilty" by the
Exam ner since Appellant displayed sonme doubt as to the neaning of
the word "possession” as used in the specification.
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Thereupon, the Investigating Oficer introduced in evidence
the testinony of the Custons Patrol O ficer who had apprehended
Appel l ant and the Custom's chem st who had anal yzed t he substance
found in Appellant's possessi on.

I n defense, Appellant testified under oath in his own behalf.
He stated that he had been given the hashish by a man in Marseilles
I n exchange for a shirt.

At the conclusion of the hearing, having heard the argunent of
t he Appellant, the Exam ner found the charge "proved" by proof of
the specification and entered an order revoking Appellant's
Mer chant Mariner's Docunent Z-696612-D2 and all other valid
docunents issued to himby the U S. Coast Guard and predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is urged:

Point 1. That there was no evidence identifying the
substance tested and found to be hashish as the
| denti cal substance found in the possession of

Appel | ant;

Point 2. There was no proof that Appellant knew the
substance found on hi mwas hashi sh.

APPEARANCES: Samuel Segal of New York

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 18 Novenber, 1949, Appellant was serving as a porter on
board the Anerican S. S. EXOCHORDA, acting under authority of his
Mer chant Mari ne Docunent No. Z-696612-D2, while the ship was
berthed at Jersey City, New Jersey.

On this date during a routine search of the ship, several
smal | pieces of a brown caked substance were found in Appellant's
wat ch pocket when he was searched by a Custons O ficer. Subsequent
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anal ysis disclosed that this substance was 115 grains of hashi sh,
a marijuana derivative.

There is no record of any prior disciplinary action having
been taken by the Coast Guard agai nst Appellant during his four
years at sea. He is single and 22 or 23 years of age.

OPI NI ON

Appel l ant states that there is no evidence to establish the
fact that the substance determined to be hashish was the sane
substance as that which was found in Appellant's watch pocket when
he was searched by the Custonms O ficer on board the EXOCHORDA. It
I s contended that there are two mssing links in arriving at this
conclusion: First, the Custonms O ficer who searched Appell ant and
found the substance in his pocket had no personal know edge that
this was the same substance which was put in an envel ope and | ater
anal yzed; and second assuni ng the substance taken from Appel | ant
was put in an envelope by the arresting officer, there is no
evi dence that the substance found to be hashish canme out of this
sanme envel ope.

The testinony of the Custons O ficer definitely established
the fact that he personally knew the substance put in the envel ope
was the sane as that which was found on Appellant's person.
Appel | ant | ays great enphasis on the statenent by the Custons
Oficer that "W put it in an envel ope" and concl udes that, since
he used the pronoun "we" instead of "I" then other persons had put
it in the envelope. This seens to be a very strained
I nterpretation since the officer inplied his presence by use of the
pronoun "we" rather than "they", and particularly in view of his
answers to subsequent questions which indicate that he seal ed the
envel ope and kept it in his possession until he took it to the
office. Appellant objects to the consideration of the latter
evi dence because it was obtained in answer to | eading questions.
But | think it may properly be used to the extent of corroborating
the Custonms O ficer's above quoted statenent.

A chem st for the U S Custons Laboratory of New York
testified that three days after this seizure by Oficer Friedman,
he anal yzed the contents of an envel ope | abelled as havi ng been
"seized fromJ.R Bell, porter on the S. S. EXOCHORDA by P. P. O,
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Port Patrol O ficer, Friedman 7071." (R 13) The envel ope was found
to contain 115 grains of caked hashish "in two or three pieces.”

(R 16) This agrees with the Custons Oficer's testinony that it
was in "several caked pieces" (R 1l)and Apellant's statenent that
"It broke up in three snmall pieces.” (R 24) This seens to
conclusively identify the substance found in Appellant's possession
with the substance found by analysis to be hashi sh.

The ot her point raised by Appellant is that he did not know
t hat the substance given to hi mwas hashish and there is no proof
to the contrary. It is urged that the decision of the Examner is
based upon the assunption that Appellant should have known that he
was gi ven hashish by the man in Marseilles but that there is no
evidence in the record to justify this assunption; and that there
must be a consci ous, know ng possession, as opposed to nere
possession, for it to be wongful and unlawful. It is pointed out
that the man did not tell Appellant the nature of the substance,
other than that it would help himin his |ove-naking; and that
Appel l ant had anple tinme to have gotten rid of it before the
Custonms O ficer searched him Hence, it is argued that the
| nvestigating Oficer conpletely failed to adduce proof that
Appel | ant knew t he substance was hashi sh.

The gist of Appellant's testinony is that when the ship cane
into Marseilles at about 0900 on 8 Novenber, 1949, he was on deck
and started a conversation with a man on the dock. Appellant agreed
to go ashore with the man at 1130 to see a girl. At 1130,

Appel l ant net the man and as they were wal king away fromthe dock
the man showed himsone liquid in alittle bottle and said he
wanted to give it to Appellant because it would help himwth
girls. Appellant rejected it because he was curious about what he
drank. Then the stranger pulled the caked hashi sh out of his
pocket and told Appellant the sane thing about it as had been said
about the liquid. Appellant accepted it w thout any further

expl anation or questions as to what it was. (R 21) The nman was
snoking a cigarette said to have been nade of the sane substance he
had gi ven Appellant ("He was snoking it" - R 21); and Appell ant
took a "drag" on the cigarette. He stated the cigarette was strong
(R 21); that it strangled him (R 18) and nmade himcough (R 21);
and that he shook his head and handed the cigarette back to the nman
but retained the piece of hashish he had already put in his pocket.
(R 21) This took place after they had wal ked about two bl ocks from
the ship. Appellant said he then left the stranger because he had
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to be back on board to work at 1300; and, as he cane back to the
ship, he gave the man a shirt. (R 18) Appellant did not discuss
or nmention this incident to any of the crew nenbers (R 22) but he
kept the article in his coat pocket until he put it in his pants
pocket when the ship arrived at Boston. (R 18). Wen Appell ant
was searched by the Custons Oficer, the |atter ordered Appell ant
to take out all his noney "and different things." (R 18). The
hashi sh was not taken out but was discovered only when the officer
“ran his hand in ny watch pocket." (R 18).

The question as to what constitutes "wongful” or "unlawful"
possession of marijuana and other narcotics and drugs has cone
before nme on nunerous occasions in the past. The evidence
establishes to ny satisfaction that the cormodity found in the
wat ch pocket of the trousers worn by Appellant at the tine of
search was hashish - a derivative of marijuana. Under certain

provi sions of |law, nore physical possession becones ipso facto
i1l egal and unl awful .

But the charge here is that Appellant "wongfully" possessed
a certain coomodity - viz., hashish. Appellant testified that he
was told, he believed and he acquired the substance sol ely because,
and with the full expectation that, its use would serve him sone
guesti onabl e purpose of doubtful norality.

In view of the quality of Appellant's testinony, it is ny
opi nion that the Exam ner was justified in finding that the prim
facie presunption of know edge, namde out agai nst Appell ant by proof
of possession, was not overcone by Appellant's denial that he know
it was hashi sh which had been given to him Although his testinony
was not contradicted by direct evidence, it was so evasive and
| nprobabl e that the Exam ner evidently gave it little or no weight
in his evaluation of all the evidence in the case.

Al t hough he denied that he know it was hashi sh, he did not
gi ve a responsive answer at either tinme he was asked what he
thought it was. (R 21). Once he answered that he didn't know what
It was; and the next tine, when asked what he thought it was when
he took a "drag" on the cigarette, he replied, "Wat did | think."
It does not seem probabl e that Appellant woul d have agreed to | eave
the ship at 1130 to go see a girl and then decide that he didn't
have tinme to do that and therefore returned to the ship a few
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m nutes after |eaving even though he had a full hour and a half to
spar e.

Nor does it seemlikely that he would give a shirt to a total
stranger for a snmall piece of a caked substance, w thout asking any
guestions as to what it was, unless he had a fairly good idea as to
the nature of the substance. This would seemparticularly
| mpr obabl e since Appellant stated that he gave the nan a shirt
after he had "strangled" on a "drag" froma cigarette made of the
same stuff. And his failure to nention it to his shipmtes or to
attenpt to later find out what he had been given, coupled with the
fact that he did not renpve it fromhis pocket upon orders fromthe
Custonms Oficer, strongly indicate the inprobability that he did
not have "any thoughts **** at all" (R 21) as to what it was.

Since Appellant's denial was rejected, the presunption of
knowl edge was a sufficient basis for the Examner to find that
Appel | ant knew t he substance in his possessi on was hashi sh, or at
| east, sone ot her substance which m ght not be unqualifiedly
admtted into the United States.

Even if Appellant's denial had been considered sufficient to
offset the prima facie presunption, the inferences drawn fromthe
surroundi ng circunstances woul d be adequate to establish that
Appel | ant knew he had sone prohibited drug in his possession. The
facts that Appellant was first given the substance, then was asked
to snoke a cigarette made of the sane substance, and after doing so
he gave the man a shirt, certainly are sufficient to infer that the
“drag" on the cigarette was used as a selling point to get
Appel lant to give sonething of value in return for the substance
and that Appellant nust have attached value to the substance as a
drug; otherw se, he would not have given a shirt in exchange for
sonet hing that caused himto cough and strangle. The latter
I nference is supported by Appellant's secretive attitude towards
his shi pmates, the attenpted conceal nent fromthe Custons O ficer,
and the conpl ete absence of any inquiry as to what the substance
was. | n connection with such inferences, it was stated in the case

of Lavender v. Kurn (1946), 327 U S. 645, 653:

“It is no answer to say that the jury's verdict involved
specul ation and conjecture. Wenever facts are in
di spute or the evidence is such that fair-m nded nen may
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draw di fferent inferences, a neasure of specul ation and
conjecture is required on the part of those whose duty it
Is to settle the dispute by choosing what seens to them
to be the nost reasonable inference.”

CONCLUSI ON

The concl usion of the Exam ner that the charge and
specification were "proved" nust be sustai ned.

ORDER

The Order of the Exam ner dated 2 Decenber, 1949, shoul d be
and it is, AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C. this 27th day of June, 1950.
***x%  END OF DECI SION NO. 437 ****x*

Top
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