Appeal No. 399 - JOHN F. TATE v. US - 27 January, 1950.

In the Matter of License No. 199824
| ssued to: JOHN F. TATE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

399
JOHN F. TATE

Thi s appeal cones before ne in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 6, 10 and 13 May, 2 and 14 June, 1949, Appell ant appeared
before an Exam ner of the United States Coast Cuard at
Phi | adel phi a, Pennsyl vania, to answer a charge of "m sconduct"
supported by a specification alleging that while Appellant was
serving as Chief Engineer on board the American SS GRENVI LLE M
DODGE, under authority of License No. 199824, he did, on or about
8 August, 1947, fail to join said vessel prior to her departure
fromBaltinore, Maryland, the result of which del ayed the sailing
of said vessel from 2130 on 7 August, 1947, to 0300 on 8 August,
1947.

At the hearing, Appellant was duly informed as to the nature
of the proceeding, the rights to which he was entitled and the
possi ble results of the hearing. Appellant was represented by
counsel of his own choice and he entered a plea of "not guilty" to
t he specification. The Investigating Oficer then made his opening
statenent and Appellant's counsel waived his right to submt an
openi ng statenent in behalf of the person charged.
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The I nvestigating Oficer rested his case after he had
i ntroduced in evidence two docunents and the testinony of four
W t nesses - the Master, Chief Mate, Port Engi neer and Operating
Manager of the shipping conpany. At this point, counsel's nption
to dismss was deni ed by the Exam ner.

Appel l ant then testified under oath in his own behalf. The
notion to dismss was renewed and a notion was nade to strike out
that part of the specification which reads "the result of which
del ayed the sailing of said vessel from 2130 hours on 7 August,
1947, to 0300 hours on 8 August, 1947." The fornmer notion was
again denied but the notion to strike was granted and the
specification was thus anended. The Exami ner stated that the
I nference to be read into the specification was that Appellant
failed to join "w thout reasonabl e cause.” Appellant rested his
case after having then introduced in evidence the testinony of the
First Assistant Engineer and five docunentary exhibits.

After both parties had conpleted their argunents and had been
af forded an opportunity to submt proposed findings and
concl usions, the Exam ner found the specification "proved as
anended" and the charge "proved.” On the basis of his findings and
concl usi ons, the Exam ner entered an order suspending Appellant's
Li cense No. 199824, and all other valid licenses, certificates of
service, or docunents held by him for a period of three nonths on
t wel ve nont hs probati on.

On appeal, Appellant contends that the Exam ner failed to nake
certain material findings of fact proposed by Appellant; that nere
failure to join the vessel w thout nore cannot constitute an act of
m sconduct; that the applicable statute is Title 46 United States
Code 240 and the offense nust be proved beyond a reasonabl e doubt
since this statute is penal in nature; and that the facts show t he
of fense was not proved beyond a reasonabl e doubt.

In mtigation, Appellant submtted the information that he
served in the United States Navy during the First World War from
1917 to 1919 and was honorably discharged. He obtained his first
merchant mariner's license in 1920 and has remai ned an active
seaman up to the present tinme. The records corroborate Appellant's
statenent that there has been no prior disciplinary action taken
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agai nst himby the Coast Guard or its predecessor authority during
this entire period.

FI NDI NGS OF FACT

On 6 August, 1947, and on all dates thereafter nentioned
herein, Appellant was in the service of the Anerican SS GRENVI LLE
M DODGE, acting under authority of his duly issued license in the
capacity of Chief Engineer, while the ship was in the port of
Bal ti nore, Maryland, at an anchorage. The ship's cargo was
conpletely on board at this tine.

Appel | ant signed on as Chief Engineer of the SS GRENVI LLE M
DODGE on 6 August, 1947, having been paid off for the previous
voyage on the sane day. He stayed ashore at the Enmerson Hotel in
Balti nore on the night of the 6th. The next norning he called the
ship's agent and was inforned that the ship was scheduled to sail
at 1400 on that day, 7 August, 1947. Appellant arrived aboard the
ship at approximately 1230 on the 7th. Including transportation to
t he anchorage by | aunch, it took about an hour to go fromthe hotel
to the ship.

The notice that the ship was scheduled to sail at 1400 on 7
August, 1947, had been posted at the gangway of the ship by 0900 on
the 7th. Shortly thereafter, the Master went ashore to clear the
vessel for sailing and to get additional crew nenbers signed on the
articles for the voyage. He was acconpanied by the ship's agent,
Harri son, who was the Operating Manager of the shipping conpany.

A new chief mate had cone on board at 0800 on the 7th and he was in
charge of the ship after the Master departed. He renmained on board
constantly up to the tine the Master returned at approxi mately 0030
on 8 August, 1947. The Master did not |eave any instructions with
the chief mate as to getting the engines ready to get underway.

Appel | ant renmai ned on board from about 1230 until 1730.
Bet ween 1300 and 1500, the Purser returned to the ship for the
Mast er, and upon returning ashore, reported to the Master that he
was unable to | ocate the chief engineer on board the ship, and a
| aunch sent to the ship by the agent, Harrison, at about 1700,
reported back to Harrison that Appellant was not on board.

Upon receiving word fromthe Master to do so, the chief nate

file:////hgsms-lawdb/users/K nowl edgeM anagementD...ns/S%208& %20R%20305%20-%20678/399%20-%20TATE.htm (3 of 8) [02/10/2011 1:54:04 PM]



Appeal No. 399 - JOHN F. TATE v. US - 27 January, 1950.

changed the sailing notice from 1400 to 1700 sonetine in the
afternoon. At no tine during the afternoon did Appellant prepare
t he engi nes for getting underway, nor did he receive any

I nstructions fromthe chief mate to do so. Menbers of the crew
were |l eaving and returning to the ship throughout the afternoon
since there were no reqgular neals being served on board. For this
reason, Appellant left the ship at 1730 to go ashore for dinner.
He was rei nbursed by the shipping conpany for three neals on the
7th. The chief mate saw Appellant before he left the ship and told
himthat the ship was scheduled to | eave when the Master got a ful
crew on board. The second assi stant engi neer went ashore with

Appel | ant .

In the neantine, the ship's agent, Harrison, and Yates, the
Port Engi neer, had been trying to reach Appellant by tel ephone at
t he Enerson Hotel. Wen he reached the hotel, Appellant received
a nessage that Yates had called himat 1234. Appellant tried to
contact Yates but he had checked out of the hotel. Appellant had
gone to his hotel roombefore eating and was still there when the
first assistant engi neer and the second mate cone to his room
shortly after 1900. They had left the ship alittle while after
Appel | ant and had i ntended boarding a train for Phil adel phia since
they did not think the ship would | eave until the next day. But,
at the railroad station, they phoned the ship's agent and were told
that the ship would sail that night. They had cone to inpart this
i nformation to Appellant. At about the sane tine, Appellant also
received this information over the tel ephone from Harri son.

Antici pating sone conplications because of Appellant's
reported absence fromthe ship, prior to his conversation with
Appel l ant, Harrison had called New York and suggested that a
"stand- by" chief engineer be sent to Baltinore in case Appell ant
could not be located by sailing time. Al though Appellant had been
reported not to be on board the ship, he actually had been there.
Appel l ant, the first assistant engi neer and second mate, and a
woman conpani on of the Appellant then returned to the ship by
| aunch. The Appellant had not eaten his dinner while ashore.

The | aunch reached the ship at about 2030. The Master was
still ashore and had sent no further word about the sailing tine or
any instructions to prepare to get underway. The 1700 sailing
noti ce had been cancel ed. Appellant renmai ned aboard until 2230.
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Still no word had been received aboard fromthe Master or the
ship's agent except the nessage fromthe ship's agent to Appellant.
When he was leaving in the launch at 2230, Appellant was again

i nformed by the chief mate that the ship would sail when the Mster
returned aboard and a full crew had been signed on the articles for
t he voyage. Appellant left all his gear and his |icense aboard the
ship. He also left his tel ephone nunber and address with the first
assi stant engineer. The Port Engi neer, Yates, had gone aboard
about 2100 | ooki ng for Appellant because they were anxious for the
ship to sail but he had been unable to | ocate Appellant. The
signing on of the crew had been conpleted by 2100 on 7 August as
wel | as clearance of the ship through the Custons office. After
Appel | ant had eaten his dinner, he returned to the hotel at shortly
after mdnight and remained there the rest of the night. There
were no schedul ed |l aunch trips to the ship after m dnight but there
were usually launches for hire at the landing. No one fromthe
ship attenpted to conmmuni cate with Appellant during the night.

At approxi mately 0030 on 8 August, 1947, the Master returned
on board the ship and gave the first assistant engi neer
I nstructions to get ready to sail. The latter told the Master that
t he chi ef engi neer and the second assi stant engi neer were ashore
but had been on board on the 7th. The Master did not inquire as to
where Appell ant could be contacted and said he had anot her chi ef
engi neer. The "stand-by" chief engineer arrived on board about
0130 and prepared the engines for getting underway. The Master
sent the ship's agent a nessage as to the sailing tine after the
former had conme aboard the ship. The vessel got under way at 0302
on 8 August, 1947. This Appellant was not on board when the ship
sail ed. Another unlicensed nenber of the crew who had m ssed the
ship at Baltinore joined the vessel at the pilot station at Cape
Henry about 1715 on 8 August, 1947. Since Appellant did not appear
at Cape Henry, the "stand-by" chief engineer was signed on as his
relief, and other vacancies were nade up by pronoting vari ous
menbers of the crew

At 0600 on the norning of 8 August, 1947, Appellant called the
Coast CGuard and the | aunch service and was told that the ship had
sai |l ed at about 0300 that norning. At 0830, he was infornmed that
it would not be possible to get a train to Norfolk in time to catch
the ship at Cape Henry. He did not contact any of the bus |ines.
Appel l ant called the ship's agent at approxinmately 0900 to verify
the information that the ship had sailed w thout him
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OPI NI ON

Appel | ant urges in his appeal that the Exam ner failed to nmake
certain findings of fact "which are material in appraising the
ci rcunst ances that gave rise to the charge from which Appel |l ant now
seeks relief." 1n accordance with Title 46 Code of Federal
Regul ations 137.11-10, | have altered the Exam ner's findings so
that ny findings of fact agree substantially wth Appellant's
findings Nos. 4(a), 4(h), 4(i) and 4(j) contained in his brief on
appeal. Since the weight of these findings is not considered to be
sufficient to affect the order inposed, the failure of the Exam ner
to make such findings is not reversible error. The remai nder of
the findings set out by Appellant pertain to the |ack of know edge
t hat Appell ant was on board the ship and the consequent ordering of
a new chief engineer to Baltinore. (Nos. 4(b), 4(c), 4(d), 4(e),
4(f) and 4(g). As nore fully stated hereinafter, it is ny opinion
that these findings are not material to the conclusion arrived at
by the Exam ner.

Appel lant's contention, that nere failure to join is not
“m sconduct" but that there nust be a wongful intention and not a
nmere error of judgnent as in this case, is not at all convincing.
Appel l ant committed sonething nore than a "nere error of judgnent”
when he left the ship at 2230 and failed to return or nake any
attenpt to return to the ship that night. As pointed out by the
Exam ner, Appellant's failure to be aboard the vessel when she
sailed was a breach of his contract with the Master of the ship and
this breach of a |legal duty was "m sconduct."

Appel | ant al so urges that the applicable statute in this case
Is Title 46 United States Code, section 240, and that the offense
al | eged nust be proved beyond a reasonabl e doubt because this
statute is penal in nature. Cearly, the specification is not
worded in such a way as to indicate that Appellant is charged with
such an offense as is contenplated by 46 United States Code 240.
And there is no reference to the latter statute contained in the
specification. The offense alleged is "m sconduct” within the
purview of Title 46 United States Code 239; and, in such
proceedings, it is required that the findings and concl usi ons be
supported by substantial evidence (Adm nistrative Procedure Act,
section 7(c); 46 Code of Federal Regulations 137.21-5) - not by
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proof beyond a reasonabl e doubt. To be substantial, the evidence
need not point entirely in one direction but nust be evidence of
such quality and weight as would be sufficient to justify a
reasonable man in drawing the inference of fact that is sought to
be sustai ned even though the evidence permts two or nore possible

I nferences. Baltinore and Ohio Railroad Co. v. Postom (C. C A,
D.C., 1949), 177 F. 2d 53.

It 1s ny opinion that there is substantial evidence present on
which to base the finding that Appellant failed to join the ship
Wi t hout reasonabl e cause. Appellant has offered nunerous
ci rcunstances in support of his position that he had reasonabl e
cause to believe the ship would not sail until the follow ng
norni ng and hence that he was justified in not returning to the
ship the night it sailed. Appellant states that there was
consi derabl e confusion as to the sailing time; the chief mate had
received no word fromthe Master as to the sailing tine or about
getting the engines ready to get underway; nmenbers of the crew were
absent and others were constantly |eaving and returning to the
ship; and the first assistant engi neer and second mate had i ntended
to go to Phil adel phia because they thought the sailing would be
post poned until a later tinme on 8 August, 1947. He further
contends that if the ship's agent had not been m sinforned about
Appel l ant' s presence on board the ship, the "stand-by" chief
engi neer woul d not have been sent to Baltinore and the Master would
have contacted Appellant at the hotel and told himthat the ship
was sailing that night. But opposed to this, it is not
controverted that Appellant had contracted to serve on the ship
when he signed the Articles for the voyage; that he was being paid
to be on board and performhis duties; that there had been two
definite sailing notices stating the ship would | eave on the
seventh; that the ship's agent told himthe ship was sailing that
ni ght; and that he was not on board when the vessel actually got
underway at 0302 on 8 August, 1947.

Si nce Appel |l ant was enployed in a position of high
responsibility, it is evident he was required to exercise nore than
t he average degree of care to see that he was on board the ship to
render the services called for by his contract. Appellant signed
the articles on 6 August, 1947, and was being paid thereafter to
t ake charge of the engineering departnent aboard the ship. It was
his responsibility to make all preparations with respect to getting
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t he engi nes ready to get underway on orders fromthe Master. In
this position of responsibility, Appellant should have taken no
chances that he would not be able to carry out his contractual
obligations. Considering the anple indications Appellant had that
the ship would sail that night, it is obvious that Appellant was
extrenely lax in acting as he did. Such an irresponsible attitude
was certainly sonething nore than an error of judgnent. Even

t hough Appellant's address was known to sone of the officers aboard
the ship and he could have been contacted by the Master, that does
not in any way justify Appellant's |eaving the ship on the sailing
date. As nentioned by the Exam ner, there was never any notice
that the ship would not sail sonetine that night. And it is not
the Master's responsibility to round up the crew after they have

signed the articles for a voyage. |t was Appellant's sole
responsibility to be present at all tinmes his services as chief
engi neer mght be required. Since he did not properly fulfill this

function and m ssed the ship as a result, he was guilty of having
failed to join without reasonabl e cause.

CONCLUSI ON AND ORDER

For these reasons, the order of the Exam ner dated at
Phi | adel phi a, Pennsylvania, on 14 June, 1949, should be, and it is,
AFFI RVED.

MERLI N O NEI LL
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 27th day of January, 1950.

sxxxx  END OF DECI SION NO. 399 *x#xx

Top
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