Appeal No. 398 - KENNETH M. YOUNG v. US - 5 July, 1950.

IN THE MATTER OF Merchant Mariner's Docunent No. Z-590024
| ssued to: KENNETH M YOUNG

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

398
KENNETH M YOUNG

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Code of Federal Regul ations Sec. 137.11-1.

On 8 July, 1949, an Exam ner of the United States Coast CGuard
at New York Gty suspended Merchant Mariner's Docunent No. Z-590024
| ssued to Kenneth M Young, upon finding himaguilty of "m sconduct"
based upon a specification alleging in substance, that while
serving as a fireman-watertender on board the Anerican S. S.
AVERI CAN M LLER, under authority of the docunent above descri bed,
during the period from6 June, 1949, to 15 June, 1949, he
repeatedly failed, w thout reasonable cause, to performhis duties
while the said vessel was at sea or in foreign parts. Three other
specifications pertaining to Appellant's refusal to performhis
duties were found "not proved".

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Appell ant
was represented by counsel of his own selection and he entered a
plea of "not guilty" to the charge and each specification.

Ther eupon, the Investigating Oficer nmade his opening
statenent. He then introduced in evidence the testinony of five
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W tnesses and read into the record the five witten nedical reports
pertaining to exam nation of the Appellant by various doctors.

I n defense, Appellant offered in evidence the testinony of two
W tnesses. He also testified under oath in his own behal f.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" and the above specification "proved in part." He
then entered an order suspending Appellant's Merchant Mariner's
Docunment No. Z-590024 for a period of three nonths on twelve
nont hs' probati on.

Fromthat order, this appeal has been taken, and it is urged
that the evidence does not support the findings because it shows
that Appellant was ill during the specified period of tine. It is
also clainmed that the records of the U S. Public Health Service
Hospital at Stapleton, Staten Island, New York, prove that
Appel | ant was permanently i njured.

APPEARANCES: GAY and BEHRENS of New York City

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

During a voyage which included the period fromb5 June, 1949,
to 15 June, 1949, Appellant was serving in the capacity of a
fireman-wat ertender on board the Anerican S. S. AMERI CAN M LLER,
acting under authority of Merchant Mriner's Docunent No. Z-590024,
whil e the said vessel was at sea and in various foreign ports.

On 5 June, 1949, Appellant was standing his regular 4 to 8
(1600 to 2000) watch and Goddard was the Juni or Engi neer of the
watch. During this watch, Appellant nmade sone com c sketches on
the engine roombulletin board and these drawi ngs were erased by
Goddard with a wet "soogie" rag. Then Appellant drew pictures on
the front of the port boiler and Goddard approached the boiler
intending to erase the pictures with the wet "soogie" rag which was
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in his right hand. Since it was then a few m nutes before 1950,
Appel | ant was hol ding a 12- pound sl edge hammer which was used to
ring a bell at 1950 to notify the relieving watch of the tine.

When Goddard attenpted to erase the pictures fromthe port boiler,
there was an argunent and sone scuffling between Goddard and

Appel lant. During the course of this, the "soogie" rag that
Goddard had in his hand cane into contact with Appellant's face and
Appel l ant was hit on the right jaw. Goddard is |eft-handed.

When Appellant was relieved of the watch, he went to the
Purser for nmedical treatnent for his jaw. The Purser found no
evidence of injury and took the matter up with the First Assistant
Engi neer, M. Werner. Appellant told Werner that Goddard had
struck himon the jaw and Goddard stated that Appellant had first
hit himw th the sl edge hammer. The two nen then shook hands and
the matter seenmed to be settl ed.

At about 2300 on the sane date, Appellant again went to the
Purser asking for treatnent and claimng he had a headache as wel |l
as a painin his jaw. The Purser could not detect any swelling or
ot her indication of injury but he gave Appellant a hot-water bottle
and sone aspirins. Because of his dissatisfaction wwth the way he
was being treated, Appellant reported the incident to the Master at
this tine.

At about 0400 on 6 June, 1949, Appellant was called to the
Chi ef Engineer's Ofice since he said he could not stand his 0400
to 0800 watch because his jaw was swollen and hurting. The Purser
exam ned himfor the third tinme but could detect no swelling or
other injury. Appellant received no order to stand his 4 to 8
wat ch and he did not do so.

The ship docked at Brenerhaven on 7 June, 1949, and Appel | ant
was given a letter to the agent who took himto the dental clinic.
The dental report dated 7 June, 1949, st ated:

"Kennet h Young has been exam ned and no evidence of fracture
found."

The doctor al so gave Appellant sone pills to take. Two days |ater,
Appel l ant was sent to the Port Health Doctor at Brenen. The report
stated that Appellant's bl ood pressure and tenperature were nornal
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and that there was no sign of any disease. An exam nation on the
13th of June by the Port Doctor at Victoria Deck, London, disclosed
no abnormalities. The doctor reported that he consi dered Appell ant

“"to be fit for seagoing enploynent" and he suggested the use of
codei ne.

On 16 June, 1949, a doctor at the Seaman's Hospital exam ned
Appel | ant when he told them he was unable to open his nouth all the
way and had been havi ng headaches as a result of having been hit on
the jaw. The nedical report confirned that Appellant was not able
to open his nmouth to its full extent, "due to the very severe
brui sing of the masseter nuscle.” It also stated that there was no
fracture but "the nuscles of the right side of the face were
somewhat tense and bruised;" and that it was possible Appellant had
sustained a very mld concussion. The report concluded that it was
the doctor's opinion that Appellant's failure to performhis duties
was due to the effects of the bruising and concussion.

A dental surgeon at this sane hospital then exam ned
Appel lant's nouth and jaw. The report stated that Appellant was
able to open his nmouth without difficulty and that a tenderness
I nside his nouth indicated he had received a severe blow on the
right side of his jaw. It was the surgeon's opinion that the bl ow
woul d have rendered Appellant incapable of work for at |east twelve
hours after it was received but that he was entirely fit for duty
at the tinme of the exam nation except for the possible
psychol ogi cal effect of having to return to an engine roomin which
he m ght be subject to a further attack. The second doctor who had
exam ned Appel lant had al so nentioned the latter possibility and
suggested that Appellant's watch be changed but not hi ng was done
about this.

Appel l ant did not stand his watch on the norning of June 6,
1949, or any of his watches on the 10th, 11th or 12th of June. He
was not at any tine ordered to "turn to" but sinply failed to do so
on these dates.

There is no record of any previous disciplinary action having
been taken agai nst Appellant by the Coast Guard. At the tine of
the incident, Appellant had been going to sea for approxi mately
four years and he is 24 years of age.
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OPI NI ON

The Exam ner found that Appellant failed to "turn to" and
stand his watches on the norning of 6 June, 1949, and on the 10t h,
11th and 12th of June, 1949. Appellant does not deny that he
failed to stand these watches but he contends that his conduct was
justified because he was ill as a result of a blow on the jaw he
received on 5 June, 1949. Appellant states that the evidence in
the record supports his position and that the Exam ner's findings
are not supported by the evidence.

It was Appellant's duty, as a nenber of the crew, to "turn to"
and stand the watches assigned to himunl ess he was incapacitated
fromdoing so. The evidence adequately establishes that Appell ant
was struck on the jaw by Goddard and that Appellant failed to stand
t he above nentioned watches. The evidence is conflicting as to
whet her the bl ow was severe enough to cause such pain as to prevent
Appel l ant from perform ng his duties.

Wth respect to the finding that Appellant was guilty of
"m sconduct” for failing to stand his watch on the norning of 6
June, 1949, | feel that the decision of the Exam ner shoul d be
reversed and the specification found "not proved" as to that
particul ar watch. Appellant conplained to the Purser three tines
during the night of the 5th and 6th that he was suffering.
Al t hough the Purser was not able to find any injury when he
exam ned Appel |l ant on these three occasions, it seens unlikely that
a man would continue to seek relief unless he were actually in sone
pain. Also indicative of this is the fact that Appellant was awake
at 0200 on the 6th after having gone to see the Purser as |ate as
2300 on the 5th. There nust have been sonme reason for his |ack of
sl eep during these hours, particularly since he was schedul ed for
the 4 to 8 watch on the norning of the 6th. And the |ast doctor to
exam ne Appellant stated it was his opinion that such a bl ow as was
recei ved by Appellant was sufficient to make himincapabl e of work
for at |least twelve hours. | believe that this evidence,
consi dered as a whol e, presents strong doubt as to whether
Appel l ant was fit for duty on the norning of 6 June, 1949.

Concerning the 10th, 11th and 12th of June, it is mny opinion
t hat Appellant has failed to satisfactorily account for his
actions. The Purser exam ned Appellant three tinmes soon after the
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bl ow was struck but yet he testified that he was unable to detect
any sign of injury. The Purser, Chief Engineer and the First

Assi stant Engineer testified that Appellant's jaw was not swol | en;
but Appellant and two of his wtnesses testified that it was
swol l en. The nedical reports also conflict as to the extent of the
i njury. Expert opinion nust be considered but, even if it is
wholly contrary to the bal ance of the evidence, it is not
necessarily conclusive. The Exam ner, as the trier of the facts,
must use his own judgnent as to the weight to be given the expert
opi ni on evidence as well as the testinony of the witnesses. The
evi dence may be substantial even though it does not point entirely
In one direction and it permts two or nore possible inferences.

Baltinore and GChio Railroad Co. V. Postem (C.C A, D.C, 1949),

177 F. 2d 53. Consequently, it is nmy belief that the findings and
concl usions of the Exam ner with respect to Appellant's conduct on
the 10th, 11th and 12th of June were based on substantial evidence.
| feel that, although Appellant quite probably did not feel fit to
stand his watch on the norning of the 6th, he was no | onger
suffering fromthe ill effects of the blow on these |ater dates.

Appel l ant clains that the records of the U S. Public Health
Service Hospital at Stapleton, Staten |Island, New York, prove that
Appel | ant was permanently injured. It was Appellant's privilege to
I ntroduce and such records in evidence but he failed to do this.
Hence, it can be given no consideration in this appeal.

| am satisfied the Exam ner has carefully wei ghed and
consi dered the testinony and docunentary evidence presented in this
case as disclosed by the noderation of his O der.

ORDER

The Order of the Exam ner, dated 8 July, 1949, should be, and
it is, AFFIRVED.

Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 5th day of July, 1950.

*xx**x  END OF DECI SI ON NO. 398 **=**x*
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