Appeal No. 383 - VITANT BULWICH v. US - 13 December, 1949.

In the Matter of License No. 4720
| ssued to: VI TANT BULW CH

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

383
VI TANT BULW CH

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 22 April, 1949, Appellant appeared before an Exam ner of
the United States Coast Guard to answer a charge of negligence
supported by two specifications, the first alleging that while
serving as master of the SS STEEL CHEM ST under the authority of a
duly issued license, Appellant did, on or about 10 April, 1949,
whi | e approaching | and navi gate said vessel at an i nmoderate speed
during a period of limted visibility, and the second specification
alleging that while serving as above on 10 April, 1949, Appell ant
failed to take proper precautions to prevent said vessel from
st randi ng.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Appell ant
was represented by counsel of his own choice and pl eaded "not
guilty" to both specifications.

Both the Investigating Oficer and the Appellant called and
exam ned w tnesses; Appellant testified in his own behalf. At the
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concl usion of the hearing, the Exam ner found the charge and both
specifications "proved" and entered an order suspendi ng Appellant's
| icense for a period of six nonths fromthe 27th day of April,

1949.

Fromthat order, dated 27 April, 1949, this appeal has been
taken, and it is contended that the findings and concl usions of the
Exam ner are clearly erroneous in that no negligence was proved.

In addition, it is contended that even if the Appellant could be
held to be negligent, the order is clearly excessive.

Appear ance: For Appellant - John Irwi n Dugan, Esqg., of New York
Cty.

Based upon ny consideration of the Record in this case, |
her eby make the foll ow ng:

FI NDI NGS OF FACT

At all the times hereinafter nmentioned, Appellant was serving
as master of the SS STEEL CHEM ST, under the authority of his duly
| ssued License No. 4720.

On 9 April, 1949, the SS STEEL CHEM ST was enroute on a voyage
fromHonolulu to Los Angeles with approxi mately 8000 tons of cargo.
The noon position of the vessel on 9 April was Lat. 31° 55'N, 125°
34'W on a course of 071 degrees true which was changed to 076
degrees true at 1230. The noon position of 9 April had been
determ ned by plotting back a sun line of position taken at 1600
that date to the noon | atitude and crossing both sun lines. The
course of 076 had been laid to take the vessel 1.4 mles off the
south end of San Nicholas Island. About 0045, 10 April, 1949, fog
set in; the master was called to the bridge; fog whistle signals
wer e sounded; and engi neroomtel egraph was put on standby. From
this time until 0655, 10 April (at which tinme the STEEL CHEM ST
stranded on the west side of San Nicholas Island in position 33°
14.7° N, 119° 33.6'W intermttent fog banks of varying density
wer e encountered. The actual point of stranding was 4 1/2 mles to
the north of the vessel's plotted course, and was 315 mles from
t he previous noon position. At the tinme of the stranding and for
several hours prior thereto the vessel had been proceeding at an
aver age speed of 16.7 knots. After 0430, the vessel's fathoneter
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was runni ng continuously, and the only soundi ng received was 117
fathons at 0450. At 0600 a doubtful position was obtained by radio
beari ng on Anacapa Beacon and Los Angel es Harbor Beacon. The

fat hometer was run continuously thereafter until the tinme of the
strandi ng, and no further soundings were obtained. The m ni rum
visibility throughout this period was about one mle, until a patch
of fog was reached which limted the visibility to about 200 yards.

No change in course or speed was nade. At about the sane tine
this visibility closed down, breakers were sighted ahead and the
vessel grounded.

OPI NI ON

Counsel for Appellant contends that if the course of 076
degrees true had been nmade good, it would have placed the STEEL
CHEM ST at least 1 1/4 mles south of San Nicholas Island. It may
be nmentioned that Appellant hinself admtted in his own testinony
that a normal deviation in steering between 075 and 076 woul d have
pl aced the vessel heading directly toward the island. In
retrospect it may be noted that the course actually nade good by
the STEEL CHEM ST between the tine the course was set at 076
degrees shortly after the previous noon position had been obtai ned
and the tine the vessel grounded was 075° 11'.

Such a deviation in steering over as long a period as 18 hours is
to be expected under hand steering conditions and Appellant in
setting his course to pass the island at such a cl ose distance
shoul d have made al |l owance for such possi bl e deviation, -
particularly when visibility conditions becane |limted.

Appel | ant further urges that since the position obtained by
the radio direction finder bearings placed the vessel actually
south of the proposed course, and since the fathoneter gave no
I ndi cati on of the approaching coast, it was entirely within the
di scretion of the Captain to determ ne at what speed he shoul d
proceed. It may be conceded that the elenent of discretion is
present under such circunstances; however, when such discretion, as
exerci sed, |leads a vessel to a serious stranding, then proper
authority will closely scrutinize the circunstances to determ ne
whet her or not the master has been negligent. Such was the reason
for proceedings being instituted against Appellant in this case.
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From ny exam nation of the Record in this case | am convi nced
t hat Appell ant was negligent in the navigation of the STEEL
CHEM ST. The Record clearly shows that Appellant failed to take
due warning fromthe notice given in the United States Coast Pil ot
(Pacific Coast) at page 72 wherein it is stated:

"San Nicholas Island: * * * The island is practically
surrounded by kelp. At the western end of the island the
kel p extends westward a bout three mles, covering very
irregular bottom Two reefs lie in the kel p extending
about 1.6 mles westward fromthe western extremty of

the Island. In thick weather great caution nust be
exerci sed in approaching fromwestward, and vessels
should in no case pass inside the kel p. No dangers are

known to exist outside the kelp." (Underscoring
supplied.)

Had the Appellant in this case been navigating his vessel at
a noderate speed, as required by a proper apprehensi on of physical
conditions to be net under given circunstances, the presence of the
kel p al one woul d have been adequate warning to himthat he was
approaching the island. It nust be pointed out that Appell ant
cones definitely within the warning stated above in that the STEEL

CHEM ST was approaching the island fromthe westward in thick

weat her, and it cannot be said that great caution was used in
maki ng that approach.

| do not feel that nuch stress can be placed on the excuse

that the fathoneter may have been out of order when an

exam nation of the chart plainly indicates that Appellant should
have expected to get soundings within 9 mles of the shore. Not
havi ng obt ai ned these soundi ngs shoul d have | ed Appellant to
suspect that his fathoneter was not functioning properly, or should
have at least led himto make a check in that respect.

At this point it should be noted that the vessel was equi pped with
a deep sea soundi ng nachi ne, but no effort was nade to use it.

Counsel contends that navigation is not an exact science and
simlar statenents were nmade when Appel |l ant appeared as a w tness
in his owm behalf. It would seemthat Appellant's actions under
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the circunstances were such that he did not follow his own belief.
Havi ng made this acknow edgenent, it is inpossible to understand
why he allowed his vessel to approach the island at such excessive
speed under poor visibility conditions when he was not positive of
hi s navigational position. The record shows that Appellant knew
that fixes obtained by radio direction finder bearings are
frequently unreliable and particularly so when any bearing is taken
over land or where the line of bearing runs close to land. In
addition, it nust be assuned that Appellant with his many years of
experi ence knew of the phenonena known as "night effect” wth its
resulting distortion of radio bearings taken in the early evening
and norni ng.

Appellant, in his testinony, stated that the fact that the
fat honeter recorded a sounding of 117 fathons indicated to himthat
t he vessel was approxinmately on the course line. However, the
Report of Marine Casualty, as submtted by him states at 0400,
"position placed 2-3/4 mles north of course * * * At 1450, 117
fat hom mark noted, supporting the 2-3/4 northerly set. These
witten remarks are inconsistent with Appellant's statenents on
appeal and would seemto indicate that at the tinme Appellant was
under the opinion that his vessel was being set to the north. The
Report then continues to state that radi o bearings placed vessel to
"pass 4 mles south of the island.” Hi s earlier determ nation nmade
on the basis of the soundings and the |ater determ nation nade on
the basis of the direction finder bearings should have indicated to
himthat sonmething was wong in his estimted position and that a
sl ower speed and further serious consideration should be given to
t he chances of the vessel safely passing San N chol as |sl and.

CONCLUSI ON

| find it inpossible to escape the conclusion that Appell ant
navi gated the STEEL CHEM ST in a negligent manner by proceedi ng at
| mmoderate speed in reduced visibility conditions and under
ci rcunst ances whi ch presented a dangerous navi gati onal situation.
Appel l ant invited disaster by his neglect to take tinely preventive
actions. | conclude that there is substantial evidence to support
the finding made by the Exam ner.

FI NAL ORDER
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The order of the Exam ner, dated 27 April, 1949, shoul d be,
and it is, AFFIRVED, and wll be nade effective as of the date
Appel | ant surrenders the tenporary |icense now in his possession.

MERLI N O NEI LL
Rear Admral, United States Coast Guard
Act i ng Comrandant

Dated at Washington , D. C., this 13th day of Decenber, 1949.
***x* END OF DECI SION NO 383 **x*x

Top
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