Appeal No. 365 - JOE FLORENTINA VALDEZ v. US - 15 September, 1949.

In the Matter of Certificate of Service No. E-437155
| ssued to: JOE FLORENTI NA VALDEZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

365
JOE FLORENTI NA VALDEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137. 11-1.

On 17 and 24 May, 1949, Appell ant appeared before an Exam ner
of the United States Coast Guard at New York City to answer a
charge of "m sconduct" supported by two specifications. The first
specification alleges that while Appellant was serving as
passengers' utilityman on board the Anmerican SS SELMA VI CTORY,
under authority of Certificate of Service No. E-437155, he had in
hi s possession, on or about 12 March, 1947, approximtely three
pounds and four ounces of nmarijuana, contrary to law. (26 U S. C
2593). The second specification alleges that while Appell ant was
so serving he had in his possession, on or about 16 March, 1947,
approxi mately three pounds and five ounces of marijuana, contrary
to law. (26 U. S. C. 2593).

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Appell ant
was represented by counsel appointed by the Examner. Oiginally,
a plea of "guilty" was entered to each of the specifications; but,
after having expressed the opinion that the Appellant's plea was
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Il nconsi stent with his |ater explanation of the surrounding

ci rcunst ances, the Exam ner changed the plea to "not guilty" with
respect to both specifications. At the conclusion of the hearing
and after both parties had been given an opportunity to submt
proposed findi ngs and concl usi ons, the Exam ner set out his
findings of fact and concluded that the specifications and charge
had been "proved". He then entered an order revoking Certificate
of Service No. E-437155 and all other valid licenses, certificates
and docunents issued to Appellant by the United States Coast Guard
or its predecessor authority.

Appel | ant contends in his appeal that he began to use
narcotics in order to relieve hinself of the nental strain which
resulted fromhis active participation in the war and fromthe
subsequent discovery that his honme life in the United States had
been br oken up.

Appel | ant has been going to sea for seven years and there has been
no previous disciplinary action taken agai nst himexcept for an
adnoni tion received on 20 Septenber, 1945, for absence w t hout

| eave fromthe Anerican SS LEO J. DUSTER at Naples, Italy.

FI NDI NGS OF FACT

On or about 12 and 16 March, 1947, Appellant was serving as a
nmenber of the crew in the capacity of passengers' utilityman on
board the Anmerican SS SELMA VI CTORY, under authority of Certificate
of Service No. E-437155, while the ship was in Brooklyn, New York,
and Jersey City, New Jersey, respectively, on the above dates.

On 12 March, 1947, a Custons Agent discovered about three
pounds and four ounces of marijuana in a flour sack with the
cl ot hes of Appellant which were hangi ng outside of his |ocker in
his forecastle. Appellant had found the marijuana sone tine prior
thereto in the mattress located in the ship's hospital while
| ooking for an ironing cord. He knew that it was marijuana and
placed it with his personal effects. Appellant was taken into
custody by the Custons Agent on 12 March, 1947, and appeared before
the United States Comm ssioner in the Eastern District of New York.

Upon his release on bail on 16 March, 1947, Appellant returned
to the ship to pick up his personal belongings. As he was | eaving
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the ship he was again searched by a Custons O ficer who di scovered
about three pounds and five ounces of marijuana secreted in a

port abl e phonograph carried by the Appellant. This tine, Appell ant
was taken before the United States Comm ssioner in the District of
New Jer sey.

In connection with each of these incidents, Appellant was
indicted for violating 26 United States Code 2593, in that he did
not pay the transfer tax inposed by |law on all transferees of
marijuana. The proceedings in the New Jersey court were
transferred to the New York court. On 3 July, 1947, in the United
States Court for the Eastern District of New York, Appellant was
convicted on a plea of "guilty" to each of the charges and was
sentenced to two and a half years inprisonnent.

Appel | ant had started to snoke marijuana cigarettes in 1947
but he did not indulge in this diversion while he was aboard ship.

OPI NI ON

That the judgnent of conviction by a Federal court is res

judicata of the issues decided by that judgnent, is beyond
questioning. Title 46, Code of Federal Regulations 137.15-5 which
has the force and effect of law, states that where the sane acts
formthe bases of the Federal charges and the charges in
proceedi ngs under Title 46 United States Code 239, the Federal
court judgnent of conviction is conclusive in the latter

pr oceedi ngs.

Qovi ously, the sane facts are involved here as in the Federal
court charges. Hence, the conviction in the Federal court supports
a finding by the Coast Guard Exam ner that Appellant be found
"guilty” in this proceeding. The only recourse is to present
evi dence of such mtigating circunstances as wll make it
| nadvi sable to resort to an order of revocation despite the fact
that it is the well established policy of the Coast Guard to inpose
such an order in any case involving the possession of narcotics.

Appel l ant has failed to set forth in his appeal any such
ci rcunst ances which would i1 ndicate the wi sdom of an order short of
revocation of his certificate. |In this connection, it has been
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remar ked i n previous decisions that the circunstances nust be very
extrene in order to be given any consideration |ooking to a change
bei ng made in such a revocation order. The reason for this
attitude is well set out by the Exam ner who heard this case:
"The possession of narcotics aboard nerchant ships
constitutes an insidious offense highly prejudicial to
the safety of the ship and her personnel. This is true
whet her the possession of marihuana is for the personal
use of the individual or crew nenber carrying it or for
the transportation of the sanme aboard ship for inport
into this country. The possession of this narcotic
aboard a ship is also dangerous in that it is liable to
contribute to the addiction of other crew nenbers to the
use of it when it is available."

In view of the standard outlined above and the consi stency
with which this policy of revocation is adhered to in narcotic
cases, it is clear that Appellant's appeal contains no i nducenent
to noderate the Exam ner's order.

Appel | ant contends that the reason he uses marijuana is to
relieve the nental strain he is under. Rather than being an
I nducenment to make the order | ess severe, it is ny opinion that
this strengthens the reasons for upholding the order since this
fact indicates that Appellant will continue to use narcotics in an
attenpt to alleviate this nental condition. And regardless of how
nobl e the causes nmay be which brought about the nental condition of
Appel lant, it cannot be denied that this does not | essen the danger
to the Iives and property of others when narcotics are brought
aboard ships by nenbers of the crew. For these reasons, the order
of the Exam ner nust be sustai ned.

CONCLUSI ON and ORDER

The Order of the Exam ner dated 24 May, 1949, should be, and
it is, AFFI RVED.

J. F. FARLEY
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C, this 15th day of sept, 1949.

file:////hgsms-lawdb/users/K nowledgeM anagementD.../S%208& %20R%20305%20-%620678/365%20-%20V AL DEZ .htm (4 of 5) [02/10/2011 1:54:05 PM]



Appeal No. 365 - JOE FLORENTINA VALDEZ v. US - 15 September, 1949.

sxx%xx  END OF DECI SION NO. 365 ****x
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