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Appel | ant .

Thi s appeal has been taken in accordance with 46 U S.C
7702 and 46 C.F.R 5.701

By order dated February 19, 1993, an Adm nistrative Law
Judge of the United States Coast Guard at Norfolk, Virginia
revoked Appellant's nerchant nmariner's docunent. The revocation
was based upon a finding of proved the charge of use of a
dangerous drug. The specification supporting the charge
al l eged that on or about Septenber 24, 1992, Appellant failed a
chem cal test for dangerous drugs, to wit: narijuana.

The hearing was held at Norfolk, Virginia on January 27,
1993. Appellant did not appear at the hearing. The
Adm ni strative Law Judge found Appel |l ant had been adequately
notified of the date and place of the hearing and proceeded with

the hearing in absentia. The Adm nistrative Law Judge
entered an answer of "deny" to the specification and the charge

al I egi ng use of a dangerous drug.
After the hearing, the Adm nistrative Law Judge rendered a
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Deci sion in which he concluded that the charge and specification
had been found proved. He served a witten Order on Appel |l ant
revoki ng nmerchant mariner's docunent No. 423-82-9398 and all
other licenses and authorizations issued to Appellant by the
Coast @uard. The Decision and Order was served on June 16, 1993.

Appeal was tinely filed on July 6, 1993.

APPEARANCE: Appel | ant, pro se.
FI NDI NGS OF FACT

At all relevant tines, Appellant was the hol der of the
above capti oned docunent, issued to himby the United States
Coast Guard. On Septenber 18, 1992, Appellant provided a
urine specinen for a periodical nedical examat I|Internal Mdi cal
Specialists, Inc., Norfolk, Virginia. The specinmen collector was
a Licensed Practical Nurse and an enpl oyee of Internal Medical
Speci alists. The speci men was anal yzed in accordance with
applicable federal requirenents. The specinen tested positive
for marijuana.

Appel | ant appeared at the Coast Guard | nvestigations

Department in Norfolk, Virginia on Novenber 10, 1992, and was

charged with use of a dangerous drug. Appellant signed a

Notice of Hearing and Charges in the presence of the

| nvestigating Oficer. The Appellant was advised of the
substance of the conplaint, the nature of the proceedings, his
rights as a person charged and the consequences of a failure

to appear. The Notice of Hearing and Charges contained the date,
time, and place of the hearing. This included informtion that
any request to change the tinme or place of the hearing nust be
nmade to the Administrative Law Judge. The Appel |l ant was
specifically informed in witing that if he failed to appear, the
hearing could proceed in his absence and he would | ose the
opportunity to be heard.

The I nvestigating Oficer called the Appellant's honme on
Decenber 24, 1992, but was unable to reach Appellant. However,
the Appellant's girlfriend informed the Investigating Oficer
that the Appellant was in Norfolk Cty Jail. According to the
| nvestigating Oficer, Appellant returned his call on Decenber 28
or 29, 1992. During this conversation, the Investigating Oficer
rem nded Appellant of the upcom ng hearing date. Appellant |eft
the Investigating Oficer with the inpression that he woul d soon
be rel eased and that he would be able to attend the hearing. TR
at 12.

Appel l ant was incarcerated in Norfolk City Jail from
Novenber 30, 1992 until he was rel eased on bond on March 12,
1993. Appellant did not informthe Adm nistrative Law Judge t hat
he coul d not nmake his schedul ed January 27, 1993 heari ng.

Appel | ant, however, denies any contact with the
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I nvestigating O ficer. Appellant further alleges that on one
occasi on between the dates of January 5-15, 1993, he spoke with
an office enployee at the Coast Guard Marine Safety Ofice in
Norfol k, Virginia and inforned the enployee he was in jail and
woul d not be able to appear at his hearing unless the jail was
noti fi ed.

OPI NI ON
I
Appel | ant contends he justifiably was not able to be present
during the hearing because he was incarcerated. Thus, a hearing

in absentia should not have been held. | disagree. It is
clear fromthe record that Appellant had notice of the tinme and
pl ace of the hearing. Appellant also possessed the nanme, address
and tel ephone nunber of the Adm nistrative Law Judge and the
information that to change the hearing date, application nust be
made to the Administrative Law Judge. TR at 1-14. The
| nvestigating Ofice inforned the Adm nistrative Law Judge of the
possibility that the Appellant was still incarcerated at the tine
of the hearing. TR at 12. The Adm nistrative Law Judge noted
that the Appellant had not been in contact with himand that he
was certainly entitled to wite a letter if he was in jail.
TR at 14.

An Admi nistrative Law Judge in the proper exercise of

di scretion, may conduct a hearing in absentia. 46 C F.R
5.515(a); Appeal Decision 2263 (HESTER), 2234 (_REI NVANN)

Here, the Adm nistrative Law Judge invoked his authority to

proceed in absentia only after he established that Appell ant
had been adequately notified of the tine, date, and place of the
hearing. TR at 24.

Appel | ant does not contend that he was not properly served
with the notice of hearing. Rather, Appellant alleges that his
i ncarceration prevented himfromattending the hearing. | have
previously held that a hearing conducted in absentia while
the Appellant was incarcerated may be a nullity. Decision on
Review 14 (RCODRI GUEZ). However, the case before ne today is
di stingui shable from Rodriguez on its facts. Rodriguez was
taken into police custody on renoval fromhis vessel, the sanme
date of the alleged offenses. He was served by the Coast Guard
| nvestigation Oficer wwth the Notice of Hearing and Charges on
the following day while still in jail. Wen the hearing was
opened, it was known that the party could not appear at the Coast
GQuard O fice because he was in jail for the offenses conmtted
that were the basis of the Coast Guard charges agai nst him

Despite this, proceedings began in absentia, and charges were
found proved agai nst Rodriguez. The hearing was then reconvened
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at the jailhouse in a hollow gesture to allow the party to nmake a
st at enent .

| clearly stated in Rodriguez that | was not attenpting
to list all conditions under which a hearing while the Appell ant
was incarcerated woul d be appropriate. However, | did note that
Rodri guez does not affect the propriety of a proceeding in

absentia when the Appellant is jailed subsequent to the service

of Notice of Hearing and Charges.
Here, | find conditions present which nade an in

absentia hearing appropriate. Appellant was incarcerated
subsequent to his receipt of Notice of Hearing and Charges on
Novenber 10, 1992, on an entirely unrelated matter. There was no
Coast CGuard invol venent or cooperation regarding his detention.
Wiile the Investigating O ficer knew of Appellant's incarceration
prior to the schedul ed hearing, he was also |lead to believe that
t he Appellant woul d be rel eased prior to that schedul ed heari ng.
It was not the duty of the Coast Guard or the Investigating
Oficer to nonitor the Appellant's status or whereabouts
follow ng Notice of Hearing. Rather, the Appellant had anple
time and opportunity to seek a change to the tine and pl ace of
hi s hearing by making application to the Adm nistrative Law
Judge, not the officer serving the charge sheet or his office.
This he failed to do. Appeal Decisions 2263 (HESTER), 2422

(G BBONS). | stated in Appeal Decision 1688 (YOUNG, "[a]n
exam ner will hear any reasonabl e request for postponenment. When

he hears none, he has no choice but to proceed in absentia."
Appel l ant all eges that he contacted the Coast Guard Marine
Safety Ofice in Norfolk, Virginia and informed an office
enpl oyee of his inability to appear at the hearing "unl ess the
jail was notified". Appeal brief at 3. The Appellant is
attenpting to shift the burden and make the Marine Safety O fice
responsible for informng the Norfolk Gty Jail that the
Appel l ant needs to attend a hearing. This is not the burden or
responsibility of the Marine Safety O fice. Additionally, it
shows the Appellant was able to use the tel ephone while
incarcerated. It is the Appellant's responsibility and burden to
appear at the hearing. |If unable to appear, it is the
Appel l ant's burden to arrange for representation or to advise the
Adm ni strative Law Judge in advance of his inability to appear.
Failure to appear or to notify of an anticipated absence all ows

the Admi nistrative Law Judge to properly proceed in absentia
wi th no denial of due process. Appeal Decisions 2234

(REI MANN), 2263 (HESTER), 2484 (VETTER); 5 C.F.R 5.515(a).

Il
Appel | ant argues that revocation of his nerchant nmariner's
docunment i s excessive and constitutes cruel and unusual
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puni shnent, as prohibited by the Sixth Arendnent. These
proceedi ngs are renedi al, not penal in nature, intended to

mai ntai n standards for conpetence and conduct essential to the
pronotion of safety at sea. See 46 U S.C. 7701 and 46

CF.R 55 As Comandant, | amnot vested with the authority to
deci de constitutional issues. That is exclusively within the
purview of the federal courts. See 4 Davis, Admi nistrative

Law Treatise, 26.6 (1983); Appeal Decisions 2433 ( BARNABY),
2202 (\VAI'L), 2546 (SWEENEY). However, revocation has never

been held to constitute puni shnment nmuch | ess "cruel and unusual
puni shment". Appeal Decision 1957 (DIAZ). Under 46 U. S. C
7703(c), once it is proven that a hol der of a docunent has been
a user of a dangerous drug, revocation is mandatory unl ess proof

of cure can be shown. |In entering the order of revocation, the
Adm ni strative Law Judge was follow ng the mandate of the
statute.

1]

Appel l ant argues that the Investigating Oficer's statenents
i ndi cating he had a tel ephone conversation with the Appell ant
were false and unfairly prejudicial, as tending to show Appel | ant
was unconcerned about his status as a docunented nerchant
mariner. | disagree that the Appellant was prejudiced by any
statenments made by the Investigating Oficer.

When Appellant failed to appear at the hearing and did not
conply wth the extension procedures, he effectively forfeited
his right to i npeach the credibility of the Investigating
O ficer, and to argue otherw se. Appeal Decision 2140
(FOM CH). Therefore, |I find that the exchange that occurred
between the Investigating Oficer and the Adm nistrative Law
Judge afforded no prejudice to the Appellant as it is irrel evant
to the decision herein rendered.

Furthernore, the statenents made by the Investigating
Oficer nerely informed the Adm nistrative Law Judge of the
possi bl e whereabouts of the Appellant. The information received
by the Adm nistrative Law Judge was directly related to the issue

of proceeding in absentia and, therefore, cannot be construed

as being prejudicial. The sanction awarded was not affected by
statenents made by the Investigating Oficer to the
Adm ni strative Law Judge. As discussed in section Il, a nerchant

mar i ner docunent nust be revoked when the charge use of a

dangerous drug is found proved. 46 U S.C. 7703(c). Thus, the
sanction awarded by the Adm nistrative Law Judge was not

di scretionary and, therefore, could not have been influenced by
the statenents of the Investigating Oficer

CONCLUSI ON
The Appell ant was properly notified of the tine, date and
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pl ace of the hearing. He did not request a change in the date of
the hearing fromthe Adm nistrative Law Judge al t hough he was
provided with informati on on howto do so. Furthernore, the
revocation of Appellant's nmerchant mariner's docunent is renedial
and not punitive in nature and was proper. The Appellant was not
prejudi ced by the statenents nmade by the Investigating Oficer to
the Adm ni strative Law Judge concerni ng contact subsequent to the
initial notice, as it was irrelevant to the issue of proper
initial notice addressed in this appeal. It was also proper for

the Adm nistrative Law Judge to hold the hearing in absenti a.

| find the Adm nistrative Law Judge's findings are supported by
substanti al evidence of a reliable and probative nature. The
heari ng was conducted in accordance with the requirenents of
appl i cabl e regul ati ons.

ORDER
The Deci sion of the Adm nistrative Law Judge dated at Norfol k,
Virginia on 19 February 1993 is AFFIRVED. The order of the
Admi nistrative Law Judge i s AFFI RVED

~__Robert E. KRAMEK

___Admral, US Coast Guard

__Commandant

Signed at Washington, D.C. this 24th day of March, 1995.

Top
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