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UNI TED STATES OF AMERI CA
DEPARTMENT OF TRANSPORTATI ON
UNI TED STATES COAST GUARD
UNI TED STATES OF AMERI CA

UNI TED STATES COAST GUARD ;
. DECI SION OF THE

VS. :
:  COVIVANDANT
MERCHANT MARI NER S DOCUNVENT :
NO. ( REDACTED) : ON APPEAL
| ssued to: Ronald H CARTER, . NO 2561

Appel | ant .

Thi s appeal has been take in accordance with 46 U S.C. #
7702 and 46 C.F.R # 5.701.

By an order dated February 4, 1994, an Administrative Law
Judge of the United States Coast Guard at Houston, Texas,
suspended Appellant's docunent for two nonths outright.
Appel l ant's docunent was further suspended for an additional four
nont hs on six nonths probation. The order was rendered after
finding the single charge of m sconduct proved. The single
speci fication supporting the m sconduct charge, which was anended
W t hout objection by Appellant, alleged that, Appellant, while
serving under the authority of his U S. Coast Guard, U.S.
Merchant Mariner's Docunment, on or about 1550, Novenber 27, 1991,
while serving as Unlimted Abl e Seanan on MV CAPE EDMONT,

O ficial Nunmber 901128, when said vessel was noored in port at
Guam U.S. A, did wongfully assault the master, Virgi

El ki nton, by threatening to strike himwth his [Appellant's]
fist.
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A hearing on the matter was held at Corpus Christi, Texas,
on January 20, 1994. At the hearing, the Appell ant appeared
wi t hout counsel and denied the charge and supporting
speci fication.

The Investigating Oficer introduced into evidence the
testinmony of two witnesses and five docunentary exhibits,
i ncl udi ng copi es of seven pages of the official |og book of
MV CAPE EDMONT

Appellant testified in his own defense and introduced into
evi dence ei ght docunentary exhibits, seven of which are nedica
reports or portions of nedical records docunenting various
injuries, nedical conplaints, diagnoses, and treatnents regarding

Appel | ant .

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
speci fication had been proven. The conpl ete decision and order
were served on Appellant on February 8, 1994. Appellant filed a
Notice of Appeal, which also purports to be an Appeal Brief, on
February 24, 1994, pursuant to 46 CF. R # 5.703.

FI NDI NGS OF FACT

On Novenber 27, 1991, Appellant was serving as an Unlimted
Abl e Seaman on board MV CAPE EDMONT and was acting under the
authority of his Merchant Mariner's Docunent. On Novenber 27,

1991, the Appellant destroyed his nmerchant mariners docunent by
cutting it up. Appellant then delivered his docunent to the
master, Virgil Elkinton, in an envel ope in hopes of being
dismssed fromthe ship in Guam |In the afternoon of Novenber
27, 1991, upon discovering what Appellant had done, the master
call ed Appellant to his office to question himabout cutting up
the nmerchant mariner's docunment. During the conversation with
the master, in order to get a nedical examnation or to be

di scharged early fromthe vessel, Appellant told the master that
he woul d "punch hi mupside the head if that is what it woul d take
to | eave the ship." The master felt that the threat was sincere
and feared that appellant would strike him The master | ogged
the incident in the ship's official |og on Novenber 29, 1994,
whil e noored in the port of Apra Harbor, Guam
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The initial supporting specification of the charge all eged
that the Appellant was serving as an "Unlimted Seaman" and
commtted the assault "on or about November 29, 1991." This
speci fication was anended at the hearing, wthout objection by
Appel lant, to allege that Appellant was serving as an "Unlimted
Abl e Seaman" and that the assault occurred on "Novenber 27,
1991."

No ot her anmendnents were nmade to the charge or specification

Appel l ant served in Vietnamwith the U S. Arny and al so was

depl oyed with the U S. Merchant Marine to the Persian Qulf during
Operation Desert Storm Several nonths prior to the voyage on
MV CAPE EDMONT, Appellant received treatnent for a puncture 1
wound to his back that was incurred while deployed to the Persian
@Qul f during Operation Desert Storm After his deploynent to the
Persian Gul f, Appellant reported synptons of fatigue, dizziness,
and nenory | oss. Appellant attributes these synptons to being
sprayed with Agent Orange during Vietnamand with sone type of
"acid" during QOperation Desert Storm

Appel I ant was served the "Notice of Hearing and Charge
Sheet" on Novenber 29, 1993, by the Investigating Oficer.
The Notice contained an explanation of the rights of a person
charged, including the right to be represented by professional
counsel and to have relevant w tnesses and evi dence subpoenaed
in accordance with 46 CF. R # 5.107. The Investigating Oficer
al so verbally explained these rights to Appellant. Appellant
signed the "Notice of Hearing and Charge Sheet," acknow edgi ng
service of the notice, charge, and his rights.

By letter and attached instructions dated Decenber 3, 1993,
the Adm nistrative Law Judge notified Appellant by certified nmai
of the date, tine, and place of hearing, the nature of the charge
and specification, and the rights of a respondent, including the
right to be represented by professional counsel and the right to
have rel evant w tnesses and evi dence subpoenaed. Appell ant
signed the Adm nistrative Law Judge's instructions and returned
it to himat the commencenent of the hearing, acknow edgi ng
recei pt of the Judge's notice, the charge, and rights of a
respondent.

BASES COF APPEAL
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Thi s appeal has been taken fromthe order of the
Adm ni strative Law Judge. The Appellant's bases for appeal are
uncl ear; however, the thrust of his appeal is that:

1. Appellant was deni ed due process because he coul d not
afford an attorney and because he was not given the opportunity
to obtain affordabl e counsel

2. Appellant was provoked by the master to destroy his
mer chant mariner's docunent because the nmaster denied him
adequat e nedi cal care.

3. Appellant was denied a fair hearing because all
rel evant witnesses were not called to testify.

OPI NI ON

Bef ore addressing Appellant's bases of appeal, | find it
necessary to rai se sua sponte the error in the Adm nistrative Law
Judge's finding that the assault took place while the MV CAPE
EDMONT was noored in the port of Apra Harbor, Guam as charged in
the supporting specification. [Decision and Order pp. 4, 5]. |
find that the evidence adduced at the hearing, through exhibits
and testinony, does not support such a finding.

Appel  ant, al t hough denying he threatened to hit the
master, testified that the incident involving the destruction of the
docunent took place while the vessel was underway, a "day or two"
before the vessel arrived in Guam around the time the vessel was
inastorm [Tr. pp. 95,. 103]. This testinony is uncontroverted
in the record and, noreover, is supported by the master's
testinmony. Although the ship's | og book entry regarding the
incident [I.0O Ex. 4] shows that the master nmade the entry on
Novenber 29, 1991, while the vessel was in port at Guam the
entry further indicates that the incident occurred two days before
on Novenber 27, 1991. Wen asked by the Investigating Oficer why
the entry in the ship's log regarding the incident was dated
Novenber 29, 1991, and not the date of the alleged assault, the
master stated that there was no tine to make the entry on Novenber
27, 1991, because the ship was "conpleting”" a stormon that date
and because the ship was approaching the harbor. [Tr. p. 42].

file:////hgsms-lawdb/users/K nowl edgeM anagementD....20& %20R%6:202280%20-%202579/2561%20-%20CARTER.htm (4 of 8) [02/10/2011 9:06:19 AM]



Appea No. 2561 - Ronald H. Carter v. US - 13 FEB 1995.

Therefore, the Adm nistrative Law Judge's finding that the
assault occurred while the vessel was noored in Guamis clearly
erroneous. Consequently, the specification should have been
anended to allege that the assault occurred while the vessel
was underway en route the port of Guam However, this
erroneous finding and resulting deficiency in the specification do
not constitute reversible error. The location of the assault is
not an essential elenent of the offense of assault. The elenents
of assault include "putting another in apprehension of harm when
there is the apparent present ability to inflict injury whether or
not the actor actually intends to inflict or is capable of
inflicting harm"™ Appeal Decision No. 2198 (HOWNELL), citing

Appeal Decision No. 1218 ( NOM KQOS) .

The purpose of alleging the |ocation of the offense in the
specification is to give the Respondent notice of the charged
offense to pernmt adequate preparation, response, and |litigation
of the issues. It is clear fromthe record that Appellant knew
the nature of the charge of assault against himand had an
adequat e opportunity to defend the charge and litigate the issues
at the hearing. | have previously held that "[f]indings |eading
to an order of suspension or revocation of a docunment can be nade
W thout regard to the framng of the original specification as
| ong as the Appellant has actual notice and the questions are
litigated. Appeal Decision No. 2422 (G BBONS), citing

Kuhn v. Civil Aeronautics Board, 183 F.2d 839 (D.C. Cr. 1950)

and Appeal Decision No. 1792 (PH LLIPS). A specification need

not neet the technical requirenents of court pleadings, provided
it states facts which, if proved, constitute the elenments of an

of fense. Appeal Decisions No. 2166 (REA STER) and 1574 (STEPKINS).
It follows, then, that failure to prove the | ocation of the

of fense alleged in the specification does not constitute reversible
error when the location is not an elenment of the offense. It

Is enough that the elenents of the offense charged have been
proved and that the Appellant knew and understood the nature

of the Governnent's case and had adequate notice and an
opportunity to litigate the issues.

| find no prejudice to the Appellant and consider the
Adm ni strative Law Judge's erroneous finding and the Governnent's
failure to prove the location of the offense to be harnl ess
error.

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%202280%20-%202579/2561%20-%20CARTER.htm (5 of 8) [02/10/2011 9:06:19 AM]


https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11518.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10539.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11742.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11112.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11486.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D10895.htm

Appea No. 2561 - Ronald H. Carter v. US - 13 FEB 1995.

Appellant's first basis of appeal is that he was deni ed due
process because he could not afford an attorney and was not given

the opportunity to obtain affordable counsel. | find that this
assertion lacks nerit. Appellant was first apprised of his right
to be represented by counsel, in witing and orally, by the

Investigating Oficer at the tinme Appellant was served with the
“Notice of Hearing and Charge Sheet" on Novenber 29, 1993. [I.QO
Ex. 3].

Appel l ant was again notified of his right to be represented
by counsel when served with the Adm nistrative Law Judge's
hearing instructions on or about Decenber 6, 1993. [ALJ Exs. |V
and V]. These instructions, anong other things, notified
Appel l ant of the availability of pro bono | egal services and gave
t he Appel | ant suggested organi zati ons and tel ephone nunbers to
call to seek pro bono | egal representation. Appellant acknow edged
recei pt and understandi ng of these rights by signing and
returning to the Judge page 9 of these instructions. [ALJ Ex. |X].
These instructions and Appel |l ant's acknow edgnent and under st andi ng
were made exhibits to the record w thout objection by Appellant.
Furthernore, at the commencenent of the hearing, the
Admi ni strative Law Judge asked Appellant if he had any questions about
the instructions, and Appellant responded in the negative. [Tr. p.
10]. The Admi nistrative Law Judge al so stated, on the record,
W t hout objection by Appellant, that Appellant had decided to
represent hinmself. [Tr. p. 10]. At no tinme during the hearing
did Appellant raise the issue of being denied an opportunity to
obtain representation.

Appel l ant's argunent would require the Governnent to notify
respondents of all available neans of seeking free or affordable
| egal services. This is not required, nor is it practical. It
is sufficient that Appellant was notified of his right to be
represented by counsel, as required by 46 CF. R Part 5.
Contrary to his assertions, in this case Appellant was, in fact,
notified by the Adm nistrative Law Judge of potential sources
of obtaining free or affordable |egal services. Despite this
i nformati on, Appellant decided to represent hinself pro se.

| also find that Appellant's veiled contention that he was
deni ed due process because he could not afford an attorney to be
wi thout nmerit. Respondents have the right to be represented by
counsel ; however, they are not entitled to free, appointed
counsel at these hearings because these proceedi ngs are not
crimnal and the Sixth Anmendnent therefore does not apply.
Appeal Deci sion Nos. 1826 (BOZEVAN), 2242 (JACKSON & GAYLES)

AND 2327 (BUTTS).
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Appel l ant's second basis of appeal is that he was provoked
by the nmaster to destroy his nerchant mariner's docunent because
the master deni ed hi madequate nedical care. Appellant m sses
the point. The charge is not that he destroyed his nerchant
mari ner's document, but that he assaulted the naster. Provocation
to destroy the docunent, even if taken as true, has no rel evance
to the ultinmate issues in this case, except possibly mtigation
of the sanction. Appellant apparently raises this issue on
appeal to suggest that he was provoked by the naster when he
committed the assault. | find this to be without nerit because
Appel I ant has consistently denied that he threatened to strike
the master with his fist to be released early fromthe ship.
Appel I ant nmust now hypot hetically be conceding that he assaulted
the master. Appeal Decision No. 5212 (OLIVIO.

However, even so, Appellant's argunent fails because provocation
is not a defense to assault. Appeal Decision No. 1911 (CEESE).

Finally, Appellant asserts that he was denied a fair

heari ng because all relevant wtnesses were not called to testify.

| also find this assertion to be without nerit. The record
clearly shows that Appellant was adequately notified of the
rights of a respondent and understood those rights. The
notifications included, anong other things, the right to
have wi t nesses subpoenaed. [I.O Ex. 3; ALJ Exs., |V, V,
and I X]. More inportantly, the follow ng di scussion took
pl ace at the hearing:

THE COURT: |If you were -- are you saying now that you would |ike
the boatswain and the chief mate to testify?

MR. CARTER | don't think it's necessary, sir. 1'll be truthfu
with you. | don't really give a danm one way or the other --
stated that earlier this norning -- which way this goes. |'m
retiring the | st of February on social security -. [Tr. pp. 119-
120] .

It is clear fromthis exchange that Appellant did not
desire to have additional wtnesses called to testify at. the
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heari ng, despite the offer fromthe Adm nistrative Law Judge.
Appel | ant understood his right to have w tnesses subpoenaed
and declined to do so. By failing to exercise this right, he
waived it. He cannot now rai se on appeal what he waived at
the hearing. 46 CF.R # 5.701(b);

Appeal Decision No. 2376 (FRANK).

CONCLUSI ON

Having reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings and concl usions of the
Adm ni strative Law Judge. The hearing was conducted in accordance
wi th applicabl e regul ati ons.

ORDER

The deci sion and order of the Adm nistrative Law Judge dated
February 4, 1994, at Houston, Texas, is AFFI RVED.

/s/ A E. HENN
Vice Admral, U S. Coast Guard
Acti ng Conmandant

Signed at Washington, D.C. this 13th day of February, 1995.

Top
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