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UNI TED STATES OF AMERI CA

DEPARTMENT OF TRANSPORTATI ON

UNI TED STATES COAST GUARD

UNI TED STATES OF AMERI CA

UNI TED STATES COAST GUARD : DECI SI ON OF THE
COMVANDANT
VS.
ON APPEAL
MERCHANT MARI NER' S DOCUMENT : NO. 2559

NO. ( REDACTED) :

| ssued to: Derek H N ELSEN,
Appel | ant .

Thi s appeal has been taken in accordance with 46 U S.C
7702 and 46 C.F.R 5.701

By an order dated May 21, 1992, an Adm nistrative Law Judge
of the United States Coast Guard at Long Beach, California,
revoked Appellant's Merchant Mariner's Docunent upon finding a

use of a dangerous drug charge proved. The single
speci fication supporting the charge all eged that Appellant
wrongful Iy used cocai ne as evidenced by the results of a random
screening test adm ni stered on or about January 19, 1992.

The hearing was held at Long Beach, California on March 24,
1992. Appellant waived his right to representation by
pr of essi onal counsel and appeared on his own behal f. Appellant
entered an answer of "no contest” to the charge and specification
as provided in 46 CF. R 5.527. The Investigating Oficer
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i ntroduced two exhibits into evidence. The Appellant introduced
no evi dence on defense. After the Adm nistrative Law Judge
found the charge and supporting specification proved by the
Appel lant's answer of "no contest,"” one additional I|nvestigating
Oficer exhibit and two exhibits fromthe Appellant were admtted
in aggravation and mtigation.

The Adm nistrative Law Judge's witten deci sion and order
revoking all |icenses and docunents issued to Appellant was
entered on April 13, 1992. Service of the decision and order was
made on April 23, 1992. Subsequently, on May 5, 1992 the
Appel lant filed a petition to reopen the hearing. This petition
was denied on May 21, 1992. On May 19, 1992 Appellant filed a
notice of appeal. After receipt of the hearing transcript,
appel l ant perfected his appeal by tinely filing an appellate
brief on Septenber 3, 1992.

FI NDI NGS OF FACT
At all relevant tinmes, Appellant was the holder of the
above- capti oned docunent issued by the U S. Coast Guard. This
merchant mariner's docunent authorized the Appellant to serve as
an ordi nary seanman and wi per, and as a food handler in the
steward's departnment.

On January 19, 1992, while serving on board the vessel B. T.
ALASKA, the Appellant was randomy selected to participate in a
drug screening. The Appellant's urine specinen tested positive
for cocaine netabolite. The assessnent of the B. T. ALASKA' s
Medi cal Review O ficer concluded that the urinalysis indicated a
positive test. On February 19, 1992, a Coast Guard
i nvestigating officer served the Appellant with the above
nmenti oned charge and the one supporting specification.
Subsequently, the Adm nistrative Law Judge found the charge and
supporting specification proved by the Appellant's answer of "no
contest."

On May 5, 1992, the Appellant filed a petition to reopen the
hearing. The bases for the petition included allegations,
supported by two sworn affidavits, that the investigating officer
had advi sed the Appellant that if he answered "no contest” to the
charge and specification, that he would "nore |ikely than not"
recei ve a suspension of his docunent for three to eight nonths
rat her than revocation. The petition to reopen the hearing was
denied by the Adm nistrative Law Judge "since the respondent

ha[ d] not alleged any new|y] discovered evidence and was present
at both [sic] sessions of the hearing.”

BASES OF APPEAL

Appel | ant asserts several bases of appeal fromthe decision of
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the Adm nistrative Law Judge. |In effect, the first basis is that
Appel l ant was msled by the Investigating Oficer's pre-hearing
advi ce and consequently the Appellant's plea of no contest was
inprovidently entered. The second asserted basis is that
Appel I ant ineffectively waived his right to counsel. Lastly, the
Appel | ant asserts the statute on which the charge is based, 46
US C 7704(c), is unconstitutional because it is vague and
arbitrary on its face and in its application to the Appellant.

Appear ance: Howard D. Sacks, A Law Corporation, 350 West
Fifth Street, Suite 202, San Pedro, California 90731

OPI NI ON

The Appell ant asserts that he was msled into entering an
answer of "no contest" by advice fromthe Investigating Oficer.
This advice anmounted to: that if during the hearing the
Appel I ant gave an answer of no contest to the charge, he would
"nore likely than not" receive a suspension of his Mrchant
Mariner's Docunent for three to eight nonths. Because of this,
Appel | ant asserts his answer of no contest was not providently
entered. | agree that Appellant's answer of no contest was
inprovidently entered, but for independent reasons.

In cases involving "admt" and "no contest" answers,
Adm ni strative Law Judges nust remain constantly vigilant for
statenments or evidence that are inconsistent wth the answer;
where such statenents or evidence arise, the Adm nistrative Law
Judge wi Il suspend the current proceedings, reject the answer and
enter an answer of "deny" and proceed with the hearing fromthat
point. 46 CF.R 5.533; Appeal Decisions 2107 (HARRIS), 1973

(CRUZ). After the Coast CGuard gave its opening statenent and
introduced its docunentary evidence, the Appellant was advi sed he
could then offer evidence relevant "to the finding of proved or
not proved." G ven the opportunity to speak on defense, the
Appel l ant attenpted to introduce an article on fal se positives
associated with drug testing. The Adm nistrative Law Judge then
advi sed the Appellant that if he was alleging his urinalysis was
a false positive, then his answer to the charge shoul d have been
"deny." Transcript (TR) at 11-12. The Appellant did not change
his answer fromno contest and instead rested his defense w thout
i ntroduction of any evidence. The Adm nistrative Law Judge then
found the specification and charge proved by answer.

While the Adm nistrative Law Judge did properly counsel the
Appel lant that if he wanted to defend agai nst the charge he
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shoul d change his answer, the Judge did not remain vigilant to
the Appellant's continuing assertion of innocence. During
argunment in mtigation, the Appellant introduced a letter froma
“Marriage, Famly and Child Counselor."” TR at 13-14. The nane
of this counselor was provided to the Appellant by the

| nvestigating O ficer and offered as a person that could provide
an assessnment of the Appellant's drug abuse. In this letter, the
counsel or described her interviewwth the Appellant and

menti oned that the Appellant had appeared "open and honest” and
had deni ed using cocaine at anytine near the tinme of the
urinalysis. Appellant's Exhibit Al-2. The Adm nistrative Law
Judge read the counselor's letter, but did not question the
Appel I ant concerning any of its contents, nost notably his denial
t hat he had used cocaine near the tinme prior to the January 1992
urinalysis. The Appellant's attenpted introduction of

excul patory evidence during his defense, and his denial of
cocai ne use during his argunent in mtigation should have alerted
the Adm nistrative Law Judge that the Appellant's answer of no
contest may have been inprovidently entered. In accordance with
the regulations at 46 C.F. R 5.533, the Adm nistrative Law Judge
shoul d have rejected the Appellant's no contest answer and
entered a denial on behalf of the Appellant.

Additionally, in order to be provident, answers of "admt" or
"no contest" to charges and specifications nust be intelligently
given. Admnistrative Law Judges nust conduct sufficient inquiry
to determ ne the respondent's know edge and understandi ng of the
el ements of the charges and specifications. Appeal Decisions
2466 (SM TH) ("a proper providency inquiry must be conducted

when an Appell ant answers "admt" or "no contest" to ensure that
Appel | ant understands the nature of each charge and specification
and the elenents thereof in relation to the facts as the
Appel | ant perceives thent); 2107 (HARRIS) ("plea was clearly

based on a m sapprehension of its neaning and effect, and was
therefore inprovidently entered and i nproperly accepted”). Based
on the Appellant's answer of "no contest” to the specification
under the charge, the Adm nistrative Law Judge concl uded that the
specification was proved. Had the charge and the consequences of
the no contest answer been fully explained to the Appellant, the
answer coul d have been sufficient to support a finding of proved.

See 46 C.F. R 5.527(c); Appeal Decisions 2107 (HARRIS),
2466 (SMTH). In this instance however, | find that the
Adm ni strative Law Judge did not adequately explain to the
Appel | ant the consequences of his no contest answer so that the
Appel lant could intelligently enter that answer.

When the Administrative Law Judge explained to the Appell ant
t he possi bl e outcones of the hearing, he was advised that if the
charge and supporting specification were found proved, his
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docunent woul d be revoked under 46 U.S.C. 7704 unless he
provi ded satisfactory proof of cure. The Adm nistrative Law

Judge then gave a cursory explanation of "satisfactory proof." A
review of the explanation is in order:
[ALJ]: . . . If the Charge is found proved, however,

Section 7704 of Title 46, United States Code states:
“If it is shown that a hol der has been the user of or
addi cted to a dangerous drug, the license, certificate
of registry or Merchant Mariner's Docunent shall be
revoked unl ess the hol der provides satisfactory proof

that the holder is cured.”™ Now what that neans,
"satisfactory proof"” is satisfactory evidence of
rehabilitation. In the case such evidence is produced

than [sic] the Order could be |ess than revocati on,

whi ch woul d nean either a suspension of your docunent,

whi ch the suspension m ght be either outright or on

probation or a conbination, part outright and part on

probation, or an adnonition, which adnonition becones

part of your official record in Coast CGuard

Headquarters.
TR at 3-4. Wthout further discussion of the possible outcones,
the Adm nistrative Law Judge di scussed the Appellant's rights.
Duri ng this exchange, the Appellant reveal ed hinself as a young
merchant mariner, new to and nuch intimdated by the hearing
process. TR at 4-5. This should have put the Admi nistrative Law
Judge on notice that since Appellant was represented pro
se, additional explanation of the seriousness of the offense

was warranted. See Appeal Decision 2466 (SMTH) ("as a

pro se Appellant, he is not expected to fully understand
the legal definition of [the charges] as applied to his
situation"). To fully explain the consequences of a no contest
pl ea entered at a hearing occurring so soon after a positive drug
test, i.e., occurring before any standard of cure could have been
nmet, it would have been appropriate at this point for the
Adm ni strative Law Judge to explain the el enents which may
constitute proof of "cure" as nentioned in Appeal Decision 2535

(SVEENEY) rev'd on other grounds sub
nom Commandant v. Sweeney, NISB Order No. EM 165 (1992).

This brief discussion of the Appellant's hearing rights was
foll owed by a discussion of the answers with which the Appell ant
could respond to the charge and specification. Al though the
Appel | ant was advi sed that the charge could be found proved by an
answer of "admt" or "no contest," the consequence of the
possi bl e answers was only tied to the Coast Guard's burden of
produci ng evidence. TR at 5-6. The inport of answering "admt"
or "no contest,” that in this instance 46 U S.C. 7704(c)
requi red revocation of the Appellant's nerchant mariner's docunent,
was not explained. TR at 6.
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The acceptance of an inprovident answer to a charge
constitutes reversible error by the Adm nistrative Law Judge.

See Appeal Decisions 1767 (CAMPBELL), 2107 (HARRIS). The

Appel lant's pro se representation and obvi ous | ack of
famliarity and understandi ng of the suspension and revocation
proceedi ngs shoul d have alerted the Adm nistrative Law Judge to
provi de a nore neani ngful explanation of the charge and mandatory
sanction provision. In this instance, the failure of the
Adm ni strative Law Judge to detect the Appellant's assertions of
i nnocence and in turn reject the Appellant's no contest plea in
accordance with 46 CF. R 5.533(b), plus the Adm nistrative Law

Judge's failure to advise the pro se Appellant of the
significance of his no contest answer in regards to the pending
charge of use of dangerous drugs and its nandatory revocation
provi sion constitute reversible error.

I
The Appellant al so argued that his waiver of counsel was
ineffective. | agree.
| have previously explained the requirenent for
Adm ni strative Law Judges to advi se respondents of their right
to retain counsel.

See Appeal Decisions 2458 (GERVAN), 2089 (STEWART), and
2119 (SMTH). I n Appeal Decision 2530 (GULLEY), |

summari zed and expl ained the requirenent in a hearing that also
i nvol ved the charge of use of a dangerous drug. Wile not
pronouncing a bright line test, the explanation included:
[ T]he Adm nistrative Law Judge is required to fully
advi se the respondent: (1) of his right to have counse
(prof essional or non-professional representative)
represent himat the proceedings at his own expense and
(2) of the serious consequences involved in his exercise
of the right to go forward pro se. Regarding
the latter requirenent, the Appellant nust be inforned
in clear unconplicated | anguage of the serious nature of
the charge(s) and specification(s) and the potenti al
sanction that could be inposed. . . . In this case, it
is particularly significant because the revocati on of
Appel  ant' s docunent and potential |oss of his
livelihood is inissue. . . . [T]he Adm nistrative Law
Judge should also fully explain to the respondent the
i mportance of professional counsel in the proceedings
and i nqui re whether the respondent needs additional tine
(reasonabl e short continuance) to obtain counsel or
inquire as to the availability of pro bono
counsel .

Appeal Decision 2530 (GJLLEY) at 5-6.
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Here, the Adm nistrative Law Judge did not informthe
Appel l ant that he coul d choose representati on by sonmeone ot her
than an attorney. The Adm nistrative Law Judge did not clearly
expl ain the possi bl e serious consequences of pro se
representation. Also, the Appellant was not advised that he
could have tine to seek pro bono counsel; this would
have been especially appropriate as the Appellant stated he
di d want professional counsel, but did not obtain it because he
felt it was too expensive for him For these reasons, | concl ude
t hat Appellant's waiver of counsel was not rmade with full know edge of
t he consequences.

An ineffective waiver of the Appellant's right to retain
counsel al one does not constitute reversible error. The
Appel | ant
must show t hat defense of his case was prejudiced by his
i neffective wai ver of counsel before |I can conclude that the
wai ver constitutes reversible error. Appeal Decision 2530

GULLEY. Since | have already found that Appell ant

inprovidently entered his no contest answer, the finding of
prejudice is ineluctable. By his no contest answer, the Appell ant
was precluded from defendi ng agai nst the charge. This inability
to present any defense because of his inprovident answer is
reversible error.

111

The Appellant al so asserts the statute which forns the basis
for the charge, use of a dangerous drug, and the basis for the
revocation of his docunent, 46 U S.C. 7704(c), is
unconstitutional. The Appellant argues the statute is vague and
arbitrary on its face and as applied to hinself because it does
not set out a readily understandable definition of what
constitutes satisfactory proof of cure. Appellant raises this
issue in the wong forum An agency charged with the
adm ni stration of an act of Congress |acks authority to decide
its
constitutionality. See 4 Davis, Administrative Law
Treatise 26.6 (1983); Appeal Decisions 2552 (FERRI S), 2433
( BARNABY), 2203 (WEST), 2202 (VAIL). Therefore, I am w thout

authority and decline to answer Appellant's assertions of the
statute's unconstitutionality.
|V

The Appell ant has raised allegations of inpropriety by the
| nvestigating Oficer. Recognizing that there are at |east two
sides to every story and hearing only the Appellant's side, |
decline to make a finding on the veracity of the Appellant's
assertions; however, because of the seriousness of the
al l egations, a brief discussion of the consequences of this
al | eged conduct, if true, is necessary.
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Appel I ant asserts that he was mi sled by the Investigating
O ficer when the Investigating Oficer charged himw th the nanmed
offense. This assertion is supported by affidavits fromthe
Appel  ant and his nother who was al so present when the Appel | ant
was charged. These affidavits were part of the Appellant's
petition to reopen the hearing. Specifically, the affidavits
attested that the Investigating Oficer informed the Appell ant
that if during the hearing he entered an answer of "no contest,
he woul d nore |ikely than not receive a suspension of his
docunent for three to eight nonths. The affidavits further
i ndicate an intentional or careless disregard by the
I nvestigating O ficer of his obligation to ensure a fair
proceedi ng. According to the Appellant, the alleged
representation clearly conpounded his |ack of understandi ng of
t he possi bl e hearing outcones and nmay have precipitated the
errors noted above. Once again, the Investigating Oficer has
not been given an opportunity to deny or rebut the Respondent's
post hearing allegations. The allegations do, however, provide
an opportunity to remind all Investigating Oficers that
erroneous advice on their part, which is relied upon
by respondents to their detrinent, may be grounds for reversible

error. See generally Appeal Decisions 1747 ( CHALONEQC)
2194 (HARTLEY), 2304 (HABECK). Investigating Oficers nust

be careful in their prosecution of these cases to ensure
t hat respondents are afforded due process and that they should
approach the hearing wwth the attitude that they are there to

seek justice, not just to prosecute. See Marine Safety
Manual Vol une V (Investigations) (Commandant Instruction
ML6000. 10 Chapter 1 Section 1.Q).

Additionally, | note that when the Appellant submtted a
petition to reopen the hearing to enter a new answer, the nerit
of the petition should have been addressed by the Adm nistrative
Law Judge and the Investigating Oficer, rather than sumary
di sm ssal because it did not allege any newly di scovered
evi dence. Because the Appellant's petition to reopen the hearing
did allege that he had been under the inpression that a no
contest answer woul d probably result in a suspension of three
to eight nonths, if the allegation were true the Appell ant
was in effect unable to submt evidence in his defense.

For to defend agai nst the charges, the Appellant woul d have
risked his ability to stick wwth his no contest answer.

Thus, any evidence the Appellant did want to submt, such as
the article about fal se positives, becanme unavailable. Since
the Appellant's allegations were supported by sworn affidavits,
it would have been proper for the Adm nistrative Law Judge to
assess the truthful ness of the affidavits. Wthout sufficient
answer by the Investigating Oficer, reopening of the hearing
woul d have been appropri ate.

file://l/hgsms-lawdb/users/K nowledgeM anagementD...0& %620R%202280%20-%202579/2559%20-%20NI EL SEN.htm (8 of 9) [02/10/2011 9:06:15 AM]


https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11067.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11514.htm
https://afls16.jag.af.mil/dscgi/ds.py/Get/APPEALS/D11624.htm

Appea No. 2559 - Derek H. Nielsonv. US - 25 JAN 1994,

CONCLUSI ON
The Adm nistrative Law Judge did not remain alert to the
Appel l ant's continuing assertions of innocence and reject the
Appel lant's no contest answer in accordance with the regul ations.

Concomtantly, the Adm nistrative Law Judge did not conduct a
satisfactory providency inquiry regarding the Appellant's no
contest answer. The Adm nistrative Law Judge did not properly
advi se the Appellant of the seriousness of his proceeding pro

se and did not afford the Appellant adequate opportunity to
obtain representation; this prejudiced the Appellant's defense.
The Appellant's waiver of counsel was also not intelligently done
and further prejudiced his case.

Because the Admi nistrative Law Judge did not suspend the
current proceedings, reject the Appellant's no contest answer,
and enter an answer of "deny," the case should be remanded for
further proceedings permtting the Appellant to put on a defense.

ORDER
The deci sion and order of the Adm nistrative Law Judge dated
April 13, 1992, is VACATED, and the findings are set aside. The
charge and specification are REMANDED for further proceedings
consistent with this decision.

Robert E. Kranek
Admral, U S. Coast Guard
Commandant

Signed at Washington, D.C., this 25th day of January,
1995.

Top
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