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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 525 288 and MERCHANT MARI NER S DOCUMENT
| ssued to: Hugh M chael Ml anaphy ( REDACTED)
DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2257
Hugh M chael Mal anaphy

Thi s appeal has been taken in accordance with Title 46 U. S. C
239(g) and 46 CFR 5. 30-1.

By order dated 14 July 1980, an Admi nistrative Law Judge of
the United States Coast CGuard at Seattle, Washi ngton, suspended
Appel l ant's seaman's docunents for two nonths on ei ght nonths
probation, upon finding himaguilty of the charge of m sconduct.
The specification found proved all eges that while serving as Chief
Mate on board the MV WALLA WALLA, under authority of the license
above captioned, on or about 10 May 1980, Appellant failed to
respond pronptly to a passenger's tinely sumons for hel p, thereby
bei ng unavail able to avert an assault which subsequently occurred,
resulting ininjury to a crew nenber.

The hearing was held at Seattle, Washington, on 30 June and 1
July 1980.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of four w tnesses and nine docunents.

I n defense, Appellant offered in evidence the testinony of
t hree person, including his own, and one docunent.

At the end of the hearing, the Adm nistrative Law Judge
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rendered an oral decision in which he concluded that the charge and
si ngl e specification had been proved. He then entered an order
suspending all valid licenses issued to Appellant for a period of
two nonths on eight nonths' probation.

The entire decision was served on 15 July 1980. Appeal was
tinely filed on 7 August 1980.

FI NDI NGS OF FACT

On 10 May 1980, Appellant was serving as Chief Mate on board
the MV WALLA WALLA and acting under authority of his license while
the vessel was on a voyage between Wnslow and Seattl e, Washi ngton.

WALLA WALLA, a ferry departed from Wnsl ow for Seattle,
Washi ngton, at 0630 on 10 May 1980 with Appellant on duty as Chief
Mat e.

Shortly before arrival of the WALLA WALLA at Seattle, a female
passenger, Debbie Lyda, requested assistance fromeither Appellant
or Second Mate, Diane Holt, at the Second Mate's office. Passenger
Lyda reported that food was being thrown in the vessel's galley,
stating "would one of you cone; sone girls are throwing food in the
gal l ey. "

The Second Mate usually woul d have responded to such a
request, but Appellant offered to respond to the reported incident
for the Second Mate, whose duties on arrival required her on the
car deck.

After a delay of two to five mnutes, Appellant wal ked to the
galley to investigate the food throw ng incident.

After her return to the galley, but before Appellant's
arrival, Debbie Lyda wi tnessed a passenger breaking up an assault
by two Indian girls on her friend, D ane Pelland, a crew nenber.

Appel l ant did not acconpany Mss Lyda to the galley to
investigate the report of food throwing, and therefore, arrived in
the galley after the assault was conpl et ed.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that: (1) «certain
findings of fact are unsupported by reliable, substantial evidence;
(2) Appellant did not violate any formal rule, such as the common
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law, general maritinme law, a ship's regulation, or shipping
articles, and thus could not be guilty of m sconduct; and (3) the
sanction is too severe and should be nodified to an adnonition.

APPEARANCE: Jacob A. M kkel borg, Mriarty, M kkel borg, Broz, Wells
& Fryer, 3300 Seattle-First National Bank Building, Seattle,
Washi ngt on 98154.

OPI NI ON

Appel lant's contention that certain findings are unsupported
by reliable evidence is not supported by the record. Substanti al
evidence is the test on appeal. Decision on Appeal No. 2059.
There is substantial, reliable and probative evidence to support
the Adm ni strative Law Judge's concl usion that Appellant had a duty
to reposed i Mmedi ately to passengers' request for help and he
del ayed in responding in this case.

Vessel Circular No. 17 of 1 March 1967, Exhibit No. 5, places
all Masters and Mates on notice that their "utnost concern" shoul d
be over the safety of the passengers and crew. More inportantly,
numer ous cases place the very highest standard of care on vesse
officers for the personal safety of passengers and crew.

Deci sion on Appeal No. 905; Wade v. Dichman, Wi ght

and
Pugh, Inc. 337 U S. 801 (1949); Conpagnie Generale
Transatl antigue v. Rivers, 211 F.294 (2nd Cr. 1914). Appellant,
once he injected hinself in place of the Second Mate, Diane Holt as
the mate to respond to Ms. Lyda's summons for help, failed to neet
this standard of care when he delayed two to five mnutes in
followng Ms. Lyda to the galley.

The Adm nistrative Law Judge accepted the credibility of
Debbi e Lyda and Di ana Pelland regarding the delay of Appellant in
responding to Ms. Lyda's request for assistance. The Judge's
determ nation of credibility is to be upheld unless clearly
arbitrary and capricious. Decision on Appeal No. 2115. In ny

opi nion, the Judge's determ nation of credibility was reasonabl e.

Finally, Appellant's contention that the sanction in unduly
harsh is without nerit. The Adm nistrative Law Judge consi dered
the facts of the case and the exenplary prior record of Appell ant
in determning the sanction in this case. He further considered,
and rejected, a "request for reconsideration,” when the sole issue
was appropriateness of the sanction inposed. Also, 46 CFR
5.20-165. the Scale of Average Orders, provides for an average
sanction of six nonths suspension on twelve nonths' probation for
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negl ect of duty, which is descriptive of Appellant's offense in
this case. The order inposed, two nonths' suspension on eight
nmont hs' probation,is well under this average sanction.
Furthernore, in the absence of a show ng that the order is

obvi ously excessive or an abuse of discretion the order shoul d not
be nodified. Decisions on Appeal Nos. 1751 and 1994.

Such is not the case here, where Appellant failed to neet the
hi gh standard required of himto pronptly respond to passengers's
request for help. In this case, a vicious assault m ght well have
been prevented or aneliorated by his inmedi ate response to Ms.
Lyda's call for help. Under these circunstances, the order was not
obvi ously excessive or an abuse of discretion.

CONCLUSI ON

The record as a whol e establishes the charge of m sconduct by
reliable, probative and substantial evidence.

ORDER
The order of the Adm nistrative Law Judge dated at Seattl e,
Washi ngton, on 14 July 1980, suspending all valid licenses to

Appel l ant for a period of two nonths on eight nonths' probation is
AFFI RVED.

R H SCARBOROUGH
Vice Admral, U S. Coast Quard
Vi ce Commmandant

Signed at Washington, D.C., this 10th day of June 1981.

*xxx% END OF DECI S| ON NO. 2257 **#x
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