Appea No. 2235 - David RABREN v. US - 9 February, 1981.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 499 864
| ssued to: David RABREN BK- 337-439

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2235
Davi d RABREN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 28 Novenber 1978, an Adm nistrative Law Judge
of the United States Coast CGuard at Jacksonville, Florida,
suspended Appellant's |icense for one nonth, plus three nonths on
twel ve nont hs' probation, upon finding himguilty of negligence.
The specification found proved all eged that while serving as Pil ot
on board SS GULF Tl GER under authority of the |icense above
capti oned, on or about 13 August 1978, Appellant did, while inbound
i n Tanpa Bay, Florida, wongfully ground said vessel. A second
speci fication, found not proved, alleged that while serving in the
above capacity Appellant negligently piloted said vessel at
excessive speed, thereby contributing to the groundi ng.

The hearing was held at Tanpa, Florida, on 22 Novenber 1978.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci ficati on.

The I nvestigating O ficer introduced in evidence the testinony
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of two witnesses and ni ne exhibits.
I n defense, Appellant offered in evidence his own testinony.

After the hearing the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and first
specification had been proved. He then served a witten order on
Appel | ant suspending his license for a period of one nonth plus
t hree nonths on twel ve nonths' probation.

The entire decision was served on 7 Decenber 1978. Appeal was
timely filed on 2 January 1979 and perfected on 7 March 1979.

FI NDI NGS OF FACT

On 13 August 1978, Appellant was serving as Pilot on board SS
GOLF TI GER and acting under authority of his |icense.

SS GOLF TIGER, a nodified T-2 tanker of 12,305 gross tons, 552
feet in length and 75 feet wi de, |oaded wth gasoline and jet fuel
to a draft of 30 feet 7 inches forward and 31 feet 7 inches aft,
was proceedi ng through Tanpa Bay en route to Port Tanpa. The
vessel was at the tine a "coastw se seagoi ng steam vessel” w thin
the neaning of R S. 4401 (46 U. S.C. 364) and Appell ant was acting
on board as the required Federal pilot under authority of his
Federal I1icense.

At about 0907, with weather and current conditions being
irrelevantly neutral, GULF TICGER, after a pause at the begi nning of
Cut "G' to allowtraffic to clear, was set on full maneuvering
speed and proceeded up the cut in the mddle of the channel,
squarely on the range marking the center |ine.

At the western end of "G' the channel turns froman inbound
track of 279 degrees true into Cut J with an inbound track of 358
degrees true. J is charted at a wdth of 400 feet wwth only the
I nner quarters available to a vessel of the draft of GULF Tl GER at
the tine.

From Buoy G the |ast buoy on Cut G inbound, to the center
line of Cut J is a distance of 1980 feet. GULF TIGER cane up on
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Buoy G nmaking a speed of between 8 and 9 knots directly on the
range of the channel. A hard rudder turn was made and GULF Tl GER
cane to rest on a northwesterly heading wwth the forward end
aground on the western side of Cut J, south of Buoy "J". The
vessel remai ned grounded for about 13 hours.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that the Adm nistrative Law
Judge erred in finding Appellant guilty of negligence due to
| nproper and unwarranted use of an evidentiary presunption of
negl i gence.

APPEARANCE: Wagner, Cunni ngham Vaughan, Hapner & Genders of
Tanpa, Florida, by Roger Vaughan, Esg.

OPI NI ON

That Appellant was the person bearing the responsibility for
the vessel's piloting was adequately established. He was
Identified by the master as the pilot taken aboard in the regul ar
course of entry into Tanpa Bay and he was identified wth the
actual performance of the function of "pilot." On the question of
jurisdiction, it was established after the formal proceedi ngs on
the record were closed, but with no objection by Appellant, that
GULF TI GER was a "coastw se seagoi ng steam vessel" within the
meaning of R S. 4401 (46 U.S.C. 364) and that Appellant was acting
under authority of his |icense.

It is therefore clear that the grounding of GULF TIGER at a
pl ace where it should not have been was attributable to Appellant.

The Adm nistrative Law Judge took great pains to make cl ear
that his order in this case pertained only to Appellant's |icense,
noting that Decision on Appeal No. 1593 nakes clear that, when
negl i gence was in issue and found proved, if the negligence was of
a sort peculiar to the function of a |icensed officer an order
shoul d properly apply to the license involved in the negligent act
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and not to other license or certificates held by the person. For
this reason the order was made i napplicable to Appellant's
“merchant nmariner's docunent."”

What was overl ooked here is that Appellant holds no |icense or
certificate anenable to action under R S. 4450 ot her than the one
captioned. Appellant holds a "nerchant nmariner's docunent' only

per accidens. It does not stand in lieu of a certificate

of service (Appellant has never been issued one) or of a
certificate of identification (Appellant holds a continuous

di scharge books, as is evident fromhis identifying nunbers,
"BK-337 439"). Only licenses, certificates of registry, and
certificates of service are anenable to action under R S. 4450.

The charges franmed here and proceeded under w thout comrent
| eave nuch to be desired. The difficulty with the first
specification is mnor; it is nmerely that in these proceedi ngs the
term"wongful” sounds nore in "m sconduct” than in "negligence."
It is true that in the nbst general sense an act of negligence is
wrongful, just as it is true that many acts in breach of standards
of conduct which are normally classed as "m sconduct” are the
product of pure negligence. For analogy, it nay be pointed out
that historically both breaches of contract and "torts" are
"wrongful" acts, but the |aw, for the conveni ence of procedure and
renmedi es, recognizes a difference and seeks to preserve clarity in
action. Actually, under the concept that a grounding of a vessel
in place where it should not in the orderly would of navigation and
piloting be found is presunptively caused by the fault of the
navi gator responsi ble, the specification alleging groundi ng need
not be qualified by pejorative adverbs.

The second specification was, however, deficient on its face.
It alleged only "excessive speed" although it asserted a connection
bet ween the speed and a grounding. Speed may be excessive in an
absol ute sense, as when there is an ordi nance setting a maxi num or
in a relative sense, as when a vessel is proceeding in reduced
visibility. It is quite certain that a relative sense is the only
kind relevant in the instant case, but there are no qualifications
expressed. The fact allegations could as well enconpass a case in
whi ch a di sabl ed vessel drifted to a stranding. Wthout "Speed"
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t he vessel would not have grounded, but the speed is not cause.

The theory of this case was presumably that a certain speed
was excessive in the context of nmaneuvering a | oaded tank vessel in
a narrow channel systemthrough a turn of alnost a right angle.

The fact is, however, that if the specification had been
artfully drawn it woul d have been superfluous anyway. The general
al l egation of negligence in grounding is sufficient. Since no nore
need initially be proved no nore need be pleaded. It is indeed
necessary for the proponent to be prepared to rebut specific
def enses agai nst the general allegation but anticipation does not
go so far as to call for rebuttal pleading.

It was the preferral of the special allegation sand the
findings made thereon that cause a problemin the review of this
case.

There was anpl e evidence as to the speed of the vessel in the
record, even though, on the general allegation, there was no need
for the specific speed to have been proved. The argunent
ultimately presented gave a valid interpretation of the evidence.
The Adm nistrative Law Judge, apparently confused by consi deration
of the average speed made by GULF TIGER after starting from al nost
dead in the water at the east end of Cut G concluded that he could
not arrive at any finding as to speed and decl ared that there was
not sufficient evidence.

| disagree, strongly, on this record. There was sone | ack of
precision in the testinony of course, but even conflicts in
evi dence are usually susceptible of resolution. Wile there were
I ncorrect conputations, as well as nore accurate conputation, of
"average speed" presented, there was absolute certainty that for
twenty sonme mnutes prior to the grounding the vessel had been
proceeding at full maneuvering speed. There was a
revol utions-speed table introduced into evidence. There were two
direct estimtes of the vessel's speed at the imediate tine of
I nterest nade by the naster of the vessel stating that it was
proceeding at 7.5-8 and 8.5-9 knots. There was testinony from
Appel l ant hinself that after the vessel accelerated through Cut G
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it had reached the speed which he considered proper for his
maneuveri ng.

The finding made in the initial decision on the question of
speed, a finding which resulted in a specific dism ssal of the
al l egation (even though defective) dealing with "speed," was
clearly w ong.

This error was conpounded by the handling of the evidence of
"sheer." This evidence was brought into the record by the naster
of the vessel who was, al nobst perforce, a wtness called by the
| nvestigating Oficer. H's testinony, in harnony with a statenent
he had earlier submtted, nentioned a sheer as occurring before the
grounding. A sheer is a fact and all relevant facts are usable in

the consideration of a case like this. It is the kind of fact,
however, that may contribute to an exonerating defense to a charge
of negligence. It is not, therefore, to be ignored or suppressed

but is to be explained fully.

| perceive that the function of an investigating officer
operating under the "Casualty Investigation Regulations" of 46 CFR
4 to be sonmewhat different fromthat undertaken under Part 5 of
that title. Under Part 4 the investigator is bound to resort to
all sources of information. Thus, in dealing with a grounding, it

Is inevitable that he will call upon the helmsman o/f the vessel in
order to verify heading, orders to the wheel, and the I|iKke,
especially when an elenent |like "sheer" is introduced. 1In a

hearing under Part 5, since it is initially sufficient nerely to
prove the fact of grounding in a place where the ship in the normal
course of operation should not have been, there is not the sane
burden to produce or inquire into the know edge of the man at the
wheel. This type of evidence nay well be part of a defense and may
even be necessary if the defense is to attenpt to rebut the

| nference of negligence to be drawn froma grounding itself.

We were given no evidence from any i ndependent source of the
headi ngs of the vessel, orders to the wheel, or the rel ationship of

such things to positions in the channel. W have the testinony of
the master that the vessel sheered, "to the south" and "to the
west." Twice he refers to the sheer as occurring during the turn

fromCut Gto Cut J. Nevertheless, he specifies that the vessel was
“right on the range" of Cut G when the sheer began. Appell ant
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hi msel f contributed that the vessel was precisely on the range when
t he sheer began, that his attention was drawn from gener al
observation of conditions to the appearance of the range itself by
the clicking of the steering repeater, that he saw fromthe
appearance of the range that the vessel had gone to the south (to
its left), and that he reacted by ordering "excessive" rudder to
counteract the sheer.

Both wi tnesses placed the vessel at a point "about 50 yards”
short of Buoy G when the sheer started. Neither specified whether
the di stance of fifty yards was forward of the stem of the vessel
or forward of the bridge.

Be that as it may, the Investigating Oficer conceded in
proposed findings of fact and it was specifically found that the
sheer occurred and that it began when the vessel was precisely on
the range of Cut Gwith Buoy Gfifty yards ahead. Although in the
absence of other evidence that the heading of the vessel had
charged to the left a different view of what was going on in fact
m ght have been arrived at, the version proposed was accept ed.

Overl ooked conpletely it seens was another inportant fact
intimtely associated with the cause of the grounding. On the
evi dence GULF Tl GER was proceeding at full maneuvering speed while
required to make a turn in | oaded condition of about 85 degrees to
the right fromone narrow channel to another, a turn which had to
be acconplished with an advance of no nore than 1000 feet along its
track (and possibly as little as 800 feet). Despite this Appellant
had not done anything to conmmence a turn. Less than one m nute
before this right turn would have had to be conpleted, if it was to
be negoti ated successfully, Appellant was engaged only in general
observation of conditions and it was only an unexpected clicking of
t he repeater (unexpected because he had given no order to the wheel
at all) that alerted himto ascertain the condition of the vessel.

It may well be concluded that to think of sheer, in these
conditions, as possibly contributing to the vessel's being only
hal f way through its turn when it ran out of the channel, is
entirely irrel evant.

Sheer or no sheer, the vessel was going to ground when it was
permtted at that speed to reach that point in the channel with no
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ot her action taken.

It is unfortunate that the introduction of matters which did
not have to be proved in order to support the charge shoul d have
| ed to m sconception and error, since but for the obfuscation
rai sed by these efforts, nore significant evidence m ght have been
adduced. The fundanental problem presented is that Appellant
elicited evidence fromthe Master attesting to the quality of the
Pilot's actions which tended to rebut the inference of negligence
arising fromthe groundi ng.

Contrary to Appellant's assertions, however, a presunption
does not di sappear nerely because contrary evidence is offered.
Rebuttal nerely return to the Investigating Oficer the burden of
going forward with his case. The Adm nistrative Law Judge may

still draw all perm ssible inferences fromthe underlying facts
whi ch gave rise to the presunption, i.e., the fact of grounding
outside a well-defined channel. In appropriate circunstances the

presunption al one nmay be sufficient to prove a case of negligence.
Such is not the case, however, when substantial evidence is adduced
showing the lack of fault of the party charged. Appellant's own
testinony, and that of the Master, were sufficient to return the
burden of proceeding with evidence to the Investigating Oficer.
Unfortunately, the Investigating officer, perhaps infected with the
confusi on perneating the proceeding, failed adequately to el aborate
the conditions of speed, nonentum and constriction of maneuvering
area which may well have rendered Appellant's "sheer" defense
meani ngl ess with regard to the ultimate grounding. The obligation
of the Investigating Oficer is to establish by substanti al
evidence of a reliable and probative character the elenents of the
of fense charged. On this record |I can only conclude that burden
was not successfully net by the agency. Thus the decision of the
Adm ni strative Law Judge, in light of his dismssal of the matter
of "excessive speed," cannot be sustai ned because of the absence of
such evi dence.

CONCLUSI ON

It is undoubtedly better that one case be allowed to escape
remedi al action than that the appearance be given that faulty
adm nistrative action wll be upheld in spite of deficiencies in
t he proceedi ngs.
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ORDER

The order of the Adm nistrative Law Judge dated at
Jacksonville, Florida, on 28 Novenber 1978, is VACATED and the
char ges DI SM SSED.

R H SCARBOROUGH
VICE ADM RAL, U. S. COAST GUARD
Vi ce Commandant

Si gned at Washington, D.C. this 9th day of FEB 1981.

*xx**x  END OF DECI SI ON NO. 2235 *****
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