Appea No. 2205 - Benjamin ROBLESv. US - 12 May, 1980.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER'S DOCUMENT NO.
AND LI CENSE NO. 499675
| ssued to: Benjam n ROBLES Z-913441

DECI SI ON OF THE VI CE COVVANDANT
UNI TED STATES COAST GUARD

2205
Benj am n ROBLES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 6 Septenber 1978, an Adm nistrative Law Judge
of the United States Coast Guard at Boston, Massachusetts,
suspended Appellant's docunents for two nonths on twel ve nonths'
probation, upon finding himguilty of m sconduct. The
speci fication found proved al |l eged that while serving under
authority of the docunents above captioned, on or about 5 June
1978, Appellant made a fal se statenent of nmaterial fact, under
oath, in his application for a raise in grade of his license, filed
at Portland, M ne, when he stated he had not nade application in
any other port and been denied a raise in grade within the previous
year when in fact he had applied and been denied a raise in grade
at Jacksonville, Florida, on 1 June 1978.

The hearing was held at Portland, Maine, from6 July to 24
July 1978.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
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speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of two witnesses and six exhibits.

I n defense, Appellant offered in evidence his own testinony.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
specification had been proved. He then entered an order suspendi ng
all docunents issued to Appellant for a period of two nonths on
twel ve nont hs' probati on.

The entire decision was served on 15 Septenber 1978. Appeal
was tinely filed and perfected.

FI NDI NGS OF FACT

On 5 June 1978, Appellant was acting under authority of his
| i cense and docunent. His |icense had been issued on 1 June 1978
at the Port of Jacksonville, Florida, upon application for renewal.

The 1 June application initially requested a raise in grade to
Chi ef Engi neer, steam vessels, and Chi ef Engi neer, uni nspected
notor vessels. The Coast Guard Marine Safety Ofice at
Jacksonville received and considered the request. After Appell ant
was i nterviewed by Coast Guard personnel it was determ ned that his
evi dence of service was insufficient to justify a raise in grade or
scope of his license. The application was then altered to becone
a request for license renewal by the Licensing Cerk. The renewal
| i cense, captioned above, was then issued to Appellant. Appell ant
was not furnished a statenent of the reasons causing denial of his
application for upgrading.

On 2 June 1978 at U. S. Coast Guard Marine Safety Ofice,
Bal ti nore, Maryl and, Appellant applied for a raise in grade of his
| icense to First Assistant Engi neer, steam vessels, any horsepower.
This application was not denied, but was forwarded to Coast Cuard
Headquarters for eval uation of qualifying experience.

On June 1978, at Portland, Maine, Appellant again applied for
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a raise in grade of his license to Chief Engineer, uninspected
Mot or Vessels, and/or First Assistant Engi neer of notor tow ng or
ferry vessels, 2000 HP. 1In the application Appellant stated that
he had not made an application for a license of any type to an

O ficer in Charge, Marine Inspection, in any port and been

rej ected.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge.

Essentially, two grounds for reversal are urged on appeal:

1. The Admnistrative Law Judge erred in concludi ng that
Appel | ant applied for and was denied an upgrade in |icense at
Jacksonville, Florida, on 1 June 1978.

2. The requlation defining "m sconduct" is unconstitutionally
vague.

APPEARANCE: Hicks, Gllespie & Janes, P.C., of Dallas, Texas,
by James L. Hicks, Jr., Esqg.

OPI NI ON

In Iight of nmy resolution of the first contention on appeal,
It 1S unnecessary to reach Appellant's second assertion.

It is uncontested that Appellant was never furnished with a
witten statenent setting forth the reasons for the denial of his
application for upgrading of his license. 46 CFR 10.02-19(c)
states "[i]f the Oficers in Charge, Marine Inspection, refuse to
grant an applicant the license applied for, they shall furnish him
a statenent setting forth the cause of their refusal." Although
not specifically dispositive of the interpretati on question posed,
t he Coast Guard Marine Safety Manual (CG 495) also requires witten
notice to any individual if a Merchant Mariner's Docunent is not
granted due to failure to issue a security clearance, 51-2-70B.
Witten notice is also furnished to candidates who fail to pass an
exam nation or qualify for a license, 50-1-110B(2). Thus, the

file:////hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%201980%20-%202279/2205%20-%20ROBL ES.htm (3 of 5) [02/10/2011 9:52:40 AM]



Appea No. 2205 - Benjamin ROBLESv. US - 12 May, 1980.

| nportance of a witten statenent as notice is well recognized in
the licensing schene adm ni stered by the Coast Guard.

The evi dence of record conflicts on the question of whether
t he Appel l ant was advised orally that his application for upgrading

was denied. |If this case turned solely on the question of the
wei ght assigned the evidence adduced it would not be disturbed on
appeal. However, | find that the controlling issue is the absence

of any effort on the part of the Coast Guard to furnish a witten
statenment to Appellant evidencing the denial of his application and
t he reasons therefor.

Adm ni strative agencies are bound by their own regul ati ons,
even if the regulations require the agency to give nore than the
m ni mum constitutional protections. An individual should not be
called to task for violation of a regul ation when the agency itself
fails to accord hima right enunerated therein, which my well have
prevented the violation.

It nmust also be noted that if a fraud in the procurenent of a
| icense is found, revocation (not a suspension, Oor a suspension on
probation) is the only appropriate disposition when a hearing under
R S. 4450 has been accorded.

CONCLUSI ON

The resolution of this appeal turns solely on a question of
law. A remand for further proceedings can serve no useful purpose.

ORDER

The order of the Adm nistrative Law Judge dated at Bost on,
Massachusetts, on 6 Septenber 1978, is VACATED, and the charges
DI SM SSED.

R H SCARBOROUGH
VI CE ADM RAL, U. S. COAST GUARD
VI CE COMVANDANT

Si gned at Washington, D. C, this 12th day of My 1980.
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