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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 460791
and MERCHANT MARI NER S DOCUMENT Z-996218 D2
| ssued to: John E. MAG E

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2152
John E. MAG E

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 26 January 1978, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, after a
hearing at Tanpa, Florida, on 16 August and 7 Septenber 1977,
suspended Appellant's license for a period of four(4) nonths on
probation for eight(8) nonths upon finding himguilty of m sconduct
and negligence. The two specifications of the charge of m sconduct
found proved allege (1) that while serving as operator aboard MV
ALI CE ST. PH LIP while pushing ahead the barge FAUSTI NA, under
authority of the captioned |license, Appellant did, on or about 16
April 1977, while navigating aforesaid vessel in a narrow channel,
fail to keep to that side of the fairway or m dchannel which lies
on the starboard side of the vessel, as required by Article 25 of
the Inland Rul es of the Road, thereby contributing to a collision
bet ween his vessel and SS LOU SI ANA BRI MSTONE i n Tanpa Bay,
Florida, and (2) in that Appellant, while serving as aforesaid,
di d when approaching SS LOU SI ANA BRI MSTONE head and head, or
nearly so, fail to pass said vessel properly on the port side,
after signaling his intention to do so by one short blast of his
whistle for a port-to-port passing as required by Article 18 of the
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I nl and Rul es of the Road, thereby contributing to a collision

bet ween his vessel and SS LOU SI ANA BRI MSTONE i n Tanpa Bay,
Florida. The two specifications of the charge of negligence found
proved allege (1) that Appellant, while serving as aforesaid, did
in a narrow channel, by failing to keep his vessel to that side of
the fairway or m dchannel which lies on the starboard of his
vessel, negligently collide wth SS LOU SI ANA BRI MSTONE i n Tanpa
Bay, Florida, and (2) in that Appellant, while serving as

af oresai d, did when approaching SS LOU SI ANA BRI MSTONE end on or
nearly so, by failing to pass said vessel properly on the port
side, negligently collide with SS LOU SI ANA BRI MSTONE i n Tanpa Bay,
Fl ori da.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charges and
speci fications.

The I nvestigating Oficer introduced into evidence the
testinony of six witnesses, including that of the Mate and the
Chi ef Engineer of MV ALICE ST. PH LIP, and ten docunents.

I n def ense, Appellant introduced into evidence the testinony
of three wtnesses, his own included, two docunents, and one
di sposi tion.

Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that all charges
and specifications as all eged had been proved. He then entered an
order of suspension for a period of four nonths on probation for
ei ght nont hs.

The Deci sion was served on 30 January 1978. Appeal was tinely
filed on 27 February 1978, and perfected on 22 May 1978.

FI NDI NGS OF FACT

On 16 April 1977, Appellant was serving as Master aboard MV
ALICE ST. PHI LIP (hereinafter ALICE), under the authority of his
| icense. Shortly after m dnight (0000) Appellant, nmanning the hel m
and in direct pilothouse control of the engines, backed ALICE, wth
t he barge FAUSTI NA secure in the notch, out fromthe Agrico Dock,
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| ocat ed near the easterly end of Big Bend Channel in Hillsborough
Bay, Tanpa, Florida, into a turning basin. Wile he was nmaking a
180 degree turn, a fuse in the electrical circuitry controlling the
primary ("followip") steering systemon ALICE failed. Appellant
swtched to an alternate electrical circuit for the systembut its
fuse also failed. Both fuses were replaced. Because further
difficulty with the electrical circuitry of the primary system was
antici pated, Appellant shifted to the secondary ("non-followp")
steering system At approxinmately 0040 Appellant conpleted the
turn, entered Big Bend Channel, and then rel eased the tug PALMETTO
whi ch had been assisting him At about this tine, "sone

sl uggi shness" was first observed on the steering capability of the
ALICE, in that the rudder responded to the | ever which controll ed
the non-followup systemin a slower fashion than normal, and the
flotilla (ALICE and FAUSTI NA) was not as responsive to the rudder
as normally could be expected. At approxinmately 0100, Appell ant
broadcast a "security call"” on VHF radi o, channel 13, during which
he announced that he was experiencing steering difficulties.
Portions of this transm ssion were heard by the Master and the
Pilot of SS LOU SI ANA BRI MSTONE (herei nafter BRI MSTONE) i nbound
fromthe Gulf of Mexico, but not that portion dealing with the
steering difficulties. At approximately 0115, ALICE was proceedi ng
out bound (generally westerly) in the H Ilsborough Cut "A" and

BRI MSTONE had entered Gasden Point Cut (which runs 069°-249° T)
proceedi ng on a course of approximtely 069°T. ALICE and BRI MSTONE
exchanged radi o communi cati ons during which Appellant and the pil ot
of BRI MSTONE agreed on a "one whistle" or port-to-port passing in
Gadsden Point Cut. N ght visibility was clear, wnd was slight,
and the current in Gadsden Point Cut was slack or nearly so. At
approxi mately 0120, Appellant made a turn to starboard from Cut "A"
and entered Gadsden Point Cut. As he conpleted his turn, Appellant
found his flotilla on the wong (south) side of the channel.
Appel I ant then maneuvered his flotilla to the proper (north) side
of the Gadsden Cut, and attenpted to conme to a course which woul d
have permtted himto pass safely port-to-port wth BRI MSTONE.
However, in doing so, his flotilla turned into the path of the
oncom ng BRI MSTONE. As BRI MSTONE and Appellant's flotilla cl osed,
Appel | ant sounded the danger signal. The pilot of BRI MSTONE al so
sounded the danger signal, and its Master took energency evasive
action. Nevertheless, at 0126, the port bow of the barge FAUSTI NA
collided with the port quarter of BRIMSTONE. After the collision,
bot h BRI MSTONE and Appellant's flotilla were able to proceed

wi t hout further incident.
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BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge. It is contended that the ALJ erred in
finding that Appellant's failure, either to return to the Agrico
dock or to retain the tug PALMETTO until safely reaching the Gl f
of Mexico, constituted negligence or msconduct. It is contended
that the Adm nistrative Law Judge erred in finding Appellant guilty
of a technical violation of Articles 25 and 18 of the Inland Rules
for failing to keep to the starboard side of the channel and pass
BRI MSTONE port-to-port. It is finally contended that the
Adm ni strative Law Judge erred in finding that Appellant had fail ed
to satisfactorily to rebut the presunption of negligent operation
whi ch had been established.

APPEARANCE: Fowl er, Wite, Gllen, Boggs, Villareal and Banker,
P. A, Tanmpa, Florida, by Dewey R Villareal, Jr., Esq.

OPI NI ON

At the outset, | nust agree with Appellant and di sapprove the
findings of the Adm nistrative Law Judge that Appellant either
shoul d have returned to the Agrico Dock or should have retained the
tug PALMETTO until his flotilla reached the Gulf of Mexico. Wth
t he exception of the mnor collision involving BRI MSTONE, Appel | ant
was apparently able to maneuver his flotilla safely from Tanpa Bay,
Florida, to Louisiana without incident. |In hindsight, one m ght
agree that had he returned to the Agrico Dock for inmmedi ate repair
of the primary steering system or had he retained the tug PALMETTO
until he reached the Gulf of Mexico, he would not have been
i nvolved in this collision. However, despite many pages of
testinony and nuch argunent, it is still clear that Appellant was

| egally required, for the safety of his or any other

vessel, to undertake either action. It sinply cannot be said,
except in a renote and indirect sense, that the failure to
undertake one of these two actions contributed to the collision.
Wi | e secondguessi ng Appell ant on the appropri ateness of

undert aki ng such actions is appealing, speculation of this sort
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cannot soundly or equitably be the basis for action under R S. 4450
to suspend or revoke a license. | therefore reject both these
findings of the Admnnistrative Law Judge.

Al though | reject both these findings as not being adequately
supported in |law, sone guidance on the propriety of the
Adm ni strative Law Judge's even considering themis in order. No
noti on was ever nmade to anend the charges and specifications to
I ncl ude specifications alleging that Appellant inproperly failed to
return to the Agrico Dock or inproperly failed to retain the tug
PALMETTO. It cannot fairly be said that either specification of

ei ther charge, as drafted, provides sufficient warning to

Appel lant that his failure to undertake either of these actions
m ght support findings of m sconduct or negligence. This failure
to anend, by itself, is not fatal in an adm nistrative hearing of

this nature. Under the rationale of Kuhn v. Cvil Aeronautics

Board, 183 F.2d 839 (D.C. Cr. 1950), had Appellant been fairly
apprised during the hearing that his conduct in not undertaking
either of these two action m ght be held against him and had he

t hen been permtted a fair opportunity to defend hinself, he could
not now be heard to conplain that he had been deni ed due process
during this hearing. Although not necessary to nmy decision, | find
that the notice given to Appellant was insufficient. Not until the
Adm ni strative Law Judge nmade his closing remarks at the concl usion
of the hearing was Appellant actually infornmed that he m ght be
found to have inproperly failed to return to the dock. Only upon
service of the decision upon himwas he first formally advised that
he had been found to have inproperly failed to retain the tug
PALMETTO. In neither instance was he provided fair opportunity to
“litigate" the issues. Thus, the notice he finally did receive was
clearly too late in the admnistrative process. For this

addi tional reason, these findings cannot stand.

The essential thrust of Appellant's argunents against the
charges and specifications found proved is that the Adm nistrative
Law Judge applied a "higher standard of performance than the | aw
and the regulations require.” In support of this argunent, he
contends that both negligence and m sconduct are defined in 46 CFR
5.05-20 as "conduct which falls short of what a reasonabl e person
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woul d do in the circunstances." He further contends that "the ALJ
has found Respondent guilty of negligence and m sconduct, not
because he failed to use reasonable care, but because he failed to
achieve a result...keeping his tug and barge on its own starboard
side of the channel (Opinion-17)." While generally accepting his
definition of negligence, | amconstrained to point out that

m sconduct is defined as "human behavi or which viol ates sone
formal, duly established rule, such as the common |aw, the general
maritime law, a ship's regulation or order, or shipping articles.

In the absence of such a rule, "msconduct' is human behavi or

whi ch a reasonabl e person woul d consider to constitute a failure to
conformto the standard of conduct which is required in the Iight
of all the existing facts and circunstances."” [enphasis added]

(46 CFR 5.05-20(a)(1)) The distinction | have underscored is

I nportant in this case because the m sconduct of which Appellant is
charged stens fromhis alleged failure to obey two of the Inland
Rul es of the Road, codified at 33 U S.C. 210 and 33 U S. C 203,
respectively. As the Adm nistrative Law Judge properly observed,
Appellant's violation of these statutes rendered himguilty of

m sconduct. Decisions on Appeal Nos. 2070, 2052. Appellant's
argunent that the Adm nistrative Law Judge applied a "higher
standard of performance than the | aw and regul ations require"” is
clearly without nerit. The standard agai nst which his conduct was
neasured in finding the charge of m sconduct proved is the
statutory one just discussed. The standard agai nst which his
conduct was neasured in finding the charge of negligence proved is
that set out at 46 CFR 5.05-20(a)(2), in which negligence is
defined as "the comm ssion of an act which a reasonably prudent
person of the same station, under the sane circunstances, would not
commt, or the failure to performan act which a reasonably prudent
person of the sanme station , under the sane circunstances, would
not fail to perform"” A presunption of negligence on the part of
Appel | ant arose fromthe fact, admtted by Appellant, that his
flotilla was proceeding on the wong side of the channel in
violation of the previously cited statutes (Inland Rules of the
Road) and thereby clearly inpending navigation. This is well
settled. Decisions on Appeal Nos. 2016, 2012, 866, 728. That

Appellant's failure to navigate his flotilla on the proper side of
t he channel caused the collision is clear. Hence, a prim facie
case of negligent operation was made by the Investigating Oficer,
and the burden to rebut settled on Appellant. The Admnistrative
Law Judge gave due consideration to Appellant's presentation of his
evi dence, including the explanation that Appellant had done all
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t hat reasonably coul d have been expected of him yet the collision
occurred nonet hel ess, perhaps the result of an unexpected and
irresistible current. Nevertheless, the Adm nistrative Law Judge
found Appellant's evidence insufficient to overcone the presunption
of negligent operation.

The decision of the Adm nistrative Law Judge is supported by
substantial evidence of a reliable and probative character.
Contrary to Appellant's contention, no error was conmtted by the
Adm ni strative Law Judge in recognizing that Appellant had the
burden of rebutting the presunption if negligence, a burden which
the latter failed to neet.

CONCLUSI ON

As stated in above, the Adm nistrative Law Judge erred in
maki ng the two specific findings that Appellant had operated ALICE
in a negligent manner by failing to either return to the Agrico
Dock or to retain the tug PALMETTO.  Because consi deration of these
two findings could have contributed to the severity of the order,

a proportionate reduction in the suspension and probation is
necessary. The period of suspension is therefore reduced to two
nont hs, and the period of probation reduced to four nonths.

ORDER

The order of the Adm nistrative Law Judge, dated at
Jacksonville, Florida, on 26 January 1978, is AFFIRMED as MODI FI ED
her ei n.

R H SCARBOROUGH
Vice Admral, U S. Coast Guard
ACTI NG COVIVANDANT

Si gned at Washington, D. C., this 19th day of April 1979.

| NDEX
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Bur den of proof
-Prima faci e case, effect of

Charges & Specifications
-As drafted, not supported by specific findings of negligence
-Inland Rul es, Violation of
-Notice, sufficiency of

Due Process
- I nadequacy of Notice

M sconduct
-Violation of rule

Navi gati on, Rules of
-violation of, as m sconduct
-Violation of, as negligence
-Violation of, as raising presunption of fault

Negl i gence
-Presunption of, arising fromviolation of rule
-Violation of rule

Presunpti ons
-OF negligence, when rule violated

*xx**x  END OF DECI SI ON NO. 2152 ****=*
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