Appea No. 1951 - Joseph Aloysius GUTZMER v. US - 18 June, 1973.

IN THE MATTER OF MERCHANTS MARI NER S DOCUMENTS NO. Z-83082"R' AND
ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Joseph Al oysius GUTZMER

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1951
Joseph Al oysi us GUTZMER

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 26 February 1970, an Adm nistrative Law Judge
of the United States Coast Guard at San Francisco, California
revoked Appellant's Seaman's docunents upon finding himguilty of
m sconduct and i nconpetence. The specifications found proved
all ege that while serving as a Gall eynan on board the SS PARI SM NA
under authority of the docunent above captioned, on or about 13
Septenber 1968, while said vessel was at Cam Rahn Bay, R V. N.,

Appel | ant :

(1) did wongfully assault a fellow crewman with a dangerous
weapon, to wit, he approached the Steward's Uilityman in a
passageway aboard said ship with a knife in his hand threatening to
use said knife upon him (m sconduct);

(2) did wongfully threaten such fell ow crewrenber aboard
said vessel, to wit, he threatened to cut himwth a knife and kil
hi m (m sconduct) ;
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(3) did wongfully refuse to obey the order of the Master to
go to his room (m sconduct);

(4) did assault a fell ow crewrenber aboard said vessel with
a dangerous weapon, thereby denonstrating a propensity to endanger
fell ow crewnenbers, rendering himinconpetent to serve on U. S
mer chant vessel s (i nconpetence);
and that while serving as a Messnman on board the SS AMERI CAN
RELI ANCE under authority of the docunent above captioned, on or
about 22 Decenber 1968, while said vessel was at Saigon, R V. N.,

Appel | ant:

(5 did wongfully assault and batter a fell ow crewrenber
wi th a dangerous weapon, to wt, he assaulted and struck Alan R
Foshee with a doggi ng wench on board said vessel (m sconduct); and

(6) did assault and batter a fell ow crewrenber with a
danger ous weapon aboard said vessel, thereby denonstrating a
propensity to endanger fell ow crewnenbers, rendering him
| nconpetent to serve on U S. Merchant vessels.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charges and
specifications, with the exception of (3) and (5) above to which he
pl eaded guilty.

The I nvestigating Oficer introduced in evidence extracts from
the Shipping Articles and O ficial Logbook of the SS PARI SM NA, a
Consul ar Report, the deposition of one witness and the |ive
testinony of six other wtnesses.

I n defense, Appellant offered in evidence a nedical report,
his own testinony, and the testinony of three other wtnesses.

After the hearing, the Adm nistrative Law Judge rendered a
deci sion in which he concluded that the charges and the above
speci fications had been proved. He then entered an order revoking
all docunents issued to Appell ant.

The entire decision was served on 17 March 1970. Appeal
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was tinely filed on 15 April 1970 and perfected on 28 May 1971.

FI NDI NGS OF FACT

On 13 Septenber 1968, Appellant was serving as a Gl |l eynan on
board the SS PARI SM NA and acting under authority of his docunent
while the ship was in Cam Rahn Bay, R V. N

Late that afternoon an argunent comrenced between Appel | ant
and the Steward's Uilityman as Appell ant was taki ng sone garbage
to the fantail. They traded harsh words in the passageway and
Appel l ant threatened to cut the utilityman. He repl aced the
garbage can in the galley and returned with a knife, repeating his
threat. The intervention of other crewrenbers prevented any
further possible occurrence. Subsequently the Master | ocated
Appellant in the galley and ordered himto his room He refused to
obey that order and was then placed in irons and confined to the
ship's hospital.

On 22 Decenber 1968, Appellant was serving as a Messman on
board the SS AMERI CAN RELI ANCE and acting under authority of his
docunent while the ship was at Saigon. On that date an argunent
devel oped in the galley area between Appellant and one Al an R
Foshee. After an exchange of profanity, Appellant struck the other
man wi th a doggi ng wench, cutting himal ongside the eye.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) adm ssion of Appellant's prior record constituted a
deni al of due process;

(2) therefore, there was insufficient evidence to support the
order of the Adm nistrative Law Judge; and

(3) therefore, the order was issued to contrary to | aw.

APPEARANCE: Boccardo, Blum Lull, N land, Teerlink & Bell, By
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Herman D. Papa, Esq.

OPI NI ON

Appel l ant's contentions may be reduced to a single basis for
appeal. He alleges that it was inproper for the Adm nistrative Law
Judge to consider his prior Coast Guard record.

It is generally true that the prior record of the person
charged is not to be disclosed to the Adm nistrative Law Judge
“until after he has made the conclusions as to each charge and
specification.” 46 CFR 137.20-160. There are exceptions to this
rule; but it is not necessary to discuss them because the record
in this case affirmatively shows that Appellant's prior record was
not presented to the Admi nistrative Law Judge until after he
rendered his decision on all charges and specifications. On page

9 of the Decision and Order, he states, "In view of the two clear
denonstrations of Gutzner's propensity to violence, | have found
t he charge of inconpetence proved." He then considered Appellant's

prior record for purposes of adjudging an appropriate order. He,
thus, followed the procedure set out in the regulations, to the

| etter. Appellant's prior record was in no way utilized as
evidence of guilt of the offense charged.

Though not questioned on appeal, it should be noted that the
order of revocation is quite appropriate in this case. An
under | yi ng purpose of suspension and revocation proceedings is the
pronotion of the safety of |ife aboard U S. nerchant vessels. A
finding of inconpetence due to dangerous propensities |eaves an
order of revocation as the only practicable neans of carrying out
t hat purpose. Beyond that, it is noted that Appellant was found
guilty of assaulting and injuring a fellow crewrenber with a deadly
weapon, an offense for which the Coast Guard by regul ati ons seeks
revocation. 46 CFR 137.03-5. The National Transportation Safety
Board has regul ar sustained orders of revocation based upon single
of fenses of the nature involved in this case. See e.g. NISB O der

No. EM 17 (Vel asquez) and No. EM 19 (Bozeman). These
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factors, particularly in view of Appellant's |ess than exenplary
record of pugnaci ous conduct, are nore than adequate justification
for the order of revocation.

ORDER

The order of the Adm nistrative Law Judge dated at San
Franci sco, California on 26 February 1970, is AFFI RVED.

T. R Sargent
Vice Admral, U S. Coast Guard
Vi ce Commmandant

Si gned at Washington, D.C., this 18th day of June 1973.

| NDEX ( GUTZMER)

Adm ni strative proceedi ngs
Procedure in, rul es of

| nconpet ence
Due to dangerous propensities

Prior record

Appr opri at eness of order
Properly introduced

Revocati on and suspensi on

Appropri ate

For assault, appropriateness of order
Currul ative offenses as justifying

M sconduct as grounds for

*rxxx END OF DECI SION NO. 1951  ****=*

file:////hgsms-lawdb/users/K nowl edgeM anagement...& %20R%201680%20-%201979/1951%20-%20GUTZMER.htm (5 of 6) [02/10/2011 10:36:29 AM]



Appea No. 1951 - Joseph Aloysius GUTZMER v. US - 18 June, 1973.

Top

file://l/hgsms-lawdb/users/K nowledgeM anagement...& %620R%201680%20-%6201979/1951%20-%20GUTZMER.htm (6 of 6) [02/10/2011 10:36:29 AM]



	Local Disk
	Appeal No. 1951 - Joseph Aloysius GUTZMER v. US - 18 June, 1973.


