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IN THE MATTER OF LI CENSE NO. 401 474
| ssued to: Constantinos D. PAPALI OS Z-759 535

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1945
Const anti nos D. PAPALI CS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 4 May 1971, an Adm nistrative Law Judge of the
United States Coast Guard at San Francisco, California, suspended
Appel lant's |icense for three nonths on 12 nonths' probation upon
finding himguilty of m sconduct. The specification found proved
all eges that while serving as Master on board the SS TRANSHURON
under authority of the |icense above described, on or about 10
Novenber 1970, Appellant wongfully and know ngly permtted ball ast
containing an oily substance to be punped from said vessel into
navi gabl e waters of the United States, to wt, the Corpus Christi
Channel , thereby causing pollution of said waters.

At the hearing, Appellant was represented by professional
counsel, though not of his choice. Appellant entered a plea of not
guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence sone water
sanples, three radi o nessages and the testinony of three w tnesses.
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I n defense, Appellant offered in evidence the testinony of two
W t nesses.

The Adm nistrative Law Judge rendered a witten decision in
whi ch he concluded that the charge and specification had been
proved. He entered an order suspending Appellant's license for a
period of three nonths on 12 nonths' probation.

The entire decision was served on 2 June 1971. Appeal was
timely filed on 10 June 1971.

FI NDI NGS OF FACT

On 10 Novenber 1970, Appellant was serving as Master on board
the SS TRANSHURON and acting under authority of his |license while
the ship was in the port of Corpus Christi, Texas. Because of the
di sposition to be nmade of this case, further findings of fact are
unnecessary.

BASES OF APPEAL
Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that his decision is
clearly erroneous. Because of the disposition to be made of this
case, it Is not necessary to address this contention.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

The events which led to this case occurred on the norning of
10 Novenber 1970 and the charges were served upon Appellant in the
| ate afternoon of that sanme day. A hearing was subsequently
convened at 1330 on the foll ow ng day, which was Veteran's Day, a
national holiday. At that tinme, an attorney, one M chael Mhaffey,
representing the owners of the vessel, appeared at the request of
Appel | ant for the sol e purpose of requesting a change of venue and
a continuance to allow Appellant to retain counsel of his own
choosing and tinme to prepare an adequate defense. Despite evidence
to the effect that diligent efforts to | ocate counsel had been
thwarted by the tine franme and the holiday, this notion was deni ed,
ostensibly to permt the testinony of the governnment w tnesses

file:////hgsms-lawdb/users/K nowledgeM anagementD...& %20R%201680%20-%201979/1945%20-%20PAPALIOS.htm (2 of 5) [02/10/2011 10:36:21 AM]



Appeal No. 1945 - Constantinos D. PAPALIOSv. US - 13 June, 1973.

Wi t hout post ponenent of the vessel's sailing. At this point, M.
Mahaf fey stated that he would have to enter an appearance and nove
for a continuance for tine to prepare defense. He was particularly
reluctant to cross-exam ne the governnent w tnesses on such short
notice. The Adm nistrative Law Judge directed that the hearing
proceed, stating that he would "give sone thought to that when the
point arises.” M. Mhaffey then agreed to act as counsel of
record for Appellant and the hearing proceeded to conclusion with
no further objection evident on the record. However, the
transcript is so inconplete as to preclude assurance on this point.

The right to counsel of one's own choosing is fundanental to
t he concept of due process, and there is no question that Appellant
was denied this right. He was, in effect, given less than 24
hours, nost of which conprised a national holiday, to retain
counsel of his choice. This cannot be characterized as a
reasonable length of time. The Adm nistrative Law Judge | eft
Appel | ant no choice but to accept representation by the shipowner's
attorney. If it was so necessary to obtain the testinony of the
Coast Guard wi tnesses,the hearing could have been continued after
their direct exam nation. They could have |ater been recalled or
deposed after Appellant had retained counsel of his choice. This
course of action was, however, not suggested; and Appell ant shoul d
not be charged with the failure of the attorney, whom he did not
choose, to make such a suggestion. |In short, the necessity of
obtaining testinony is no excuse for the denial of counsel of
choi ce.

Appel l ant was further prejudiced in that he was denied
reasonable tinme within which to prepare a defense. M. Mhaffey
di d not know that he woul d actually be representing Appellant until
after the convening of the hearing, and yet the Adm nistrative Law

Judge denied his notion for a continuance. Conmandant Appeal
Deci sion No. 317 dealt with a situation in which a hearing was

held on the day follow ng the occurrence in question. Defense
counsel's notion for continuance was deni ed because of the
availability of the governnent w tnesses. The subsequent
suspensi on order was vacated because the person charged had not
been afforded adequate tine to consult with his attorney and
prepare a defense. The instant case is no | ess conpelling.

ORDER
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The order of the Administrative Law Judge dated at San
Franci sco, California, on 4 May 1971, is VACATED. The Charge is
DI SM SSED.

C. R Bender
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D.C., this 13th day of June 1973.
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