Appea No. 1938 - Bienvenido C. RODRIGUEZ v. US - 7 June, 1973.

IN THE MATTER OF MERCHANT MARI NER S DOCUNMENT
AND ALL OTHER SEAMAN S DOCUMENTS NO. Z-752738-D2
| ssued to: Bienvenido C. RODRI GUEZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1938
Bi enveni do C. RODRI GUEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 15 Decenber 1971, an Adm nistrative Law Judge
of the United States Coast CGuard at New York, New York suspended
Appel l ant' s seaman's docunents for 4 nonths outright upon finding
himguilty of m sconduct. The specification found proved all eges
that while serving as an A B. on board the SS COPPER STATE under
authority of the docunent above captioned, on or about 22 June 1970
Appel l ant did create a disturbance aboard ship due to intoxication.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence excerpts from
the vessel's shipping article and official |og, answers to witten
i nterrogatories submtted to the Second Mate and certified copies
of witten statenents of eight crewrenbers.
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I n defense, Appellant offered in evidence his own testinony
and answers to cross-exam nation interrogatories submtted to the
Second Mat e.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
suspendi ng all docunents, issued to Appellant, for a period of four
(4) nonths outright.

The entire decision was served on 20 Decenber 1971. Appeal
was tinely filed on 11 January 1972.

FI NDI NGS OF FACT

On 22 June 1970, appellant was serving as an A.B. on board the
SS COPPER STATE and acting under authority of his docunent while
the ship was in the port of Singapore.

On 22 June 1970, Appellant was at the aft docking station in
an intoxicated condition at a tinme when his ship was in the process
of shifting fromanchorage to a dock. Appellant was very noi sy,
agitated and belligerent and was interfering with oral
comruni cati on by wal ki e-tal kie between the Second Mate and the
Master. He was twice told to be quiet, and when he failed to do
so, the Second Mate ordered him bel ow. Appellant then nade
advances toward the Second Mate, but another crewnenber intervened.
A scuffl e ensued which term nated when Appellant fell overboard,
necessitating the stopping of the ship in md-evolution. Appellant
was rescued and returned on board at the dock. He was again
ordered bel ow by the Second Mate, but instead of going bel ow, he
went to the bridge where he encountered the Master who was still
engaged in docking the ship. The Master ordered Appellant bel ow
and at this tinme he conplied.

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the
Adm ni strative Law Judge. It is contended that the punishnent is
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excessive in that the offense of creating a wongful disturbance
does not warrant a four (4) nonth suspension of Appellant's
Merchant Mariner's Docunent.

APPEARANCE: Appellant, by F. L. Wrtheinmer, Esq.

OPI NI ON

The bases of appeal, that the order of four (4) nonths
suspensi on of Appellant's Merchant Mariner's Docunent is excessive,
woul d appear to be basically a plea for clenency in that the 4
nont h suspensi on woul d prohi bit Appellant from nmaintaining
continuity in his "Pension Plan."

Based upon appellant's past record of disciplinary action and
the extrenely precarious position in which he placed his ship by
interfering wwth the conmuni cations during the docking evol ution
and eventually necessitating the ship's stopping in m d-evol ution,
it can hardly be said that the order of the Admnistrative Law
Judge was excessi ve.

The fact that Appellant may | ose sone benefit under his
"Pension Plan" is unfortunate, but sonething that he should have
taken into consideration prior to his actions. |In view of his past
di sciplinary record this circunstance hardly presents a conpelling
basis for granting a reduction of the Adm nistrative Law Judge's
or der.

ORDER

The order of the Admi nistrative Law Judge dated at New YorKk,
New York on 15 Decenber 1971, is AFFI RVED.
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T. R SARGENT
Acting Vice Admral, U S. Coast Cuard
Conmmandant

Si gned at Washington, D.C., this 7th day of June 1973.
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